| IN THE HIGH COURT OF KERALA AT |

ERNAKULAM

Present:

The Honourable Mr. J ustice U.L.. Bhat
&

The Honourable Mr Justice KLP. Balanarayana Marar

AS. No. 331 of 1980
s g
Cross Objections

Most Rev.Poulose Mar Athanasios & Others




(Supplement tc 1990 (2) K.L..T.)

IN THE HIGH COURT OF KERALA AT ERNAKULAM

Present

The Honourable Mr. Justice U.L. Bhat
; &

‘The Honourable Mr. Justice K.P. Balanarayana Marar
; :

Friday, the 1st day of June, 1990 / 11th Jyaistha, 1912.

A.S. No. 331 of 1980 & Cross-cbjections

(This is a common judgment pertaining to A.S. Nos. 331/80, 350/80, |
354/80, 358/80, 359/80 and 362/80 and Cross-objections in A.S. Nos.
331/80, 350/80, 354/80, 358/80 and 362]80)

(Against the judgment and decree in O.S.No. 4 of 1979 of the single
. Judge of this court) A

Appellant — 2nd Plaintiff:

Moran Mar Baselius Marthoma Mathews |, Catholicos of the East-cum-
Malankara Metropolitan, Devalokam, Catholicate Aramana, Muttambalam
Kottayam-4. ’

By Advocates:

M/s. F.S. Nariman, G.V. Pai, M. Abraham, K. George, C.T. Jose

and John Mathai Ph.C.K.Koshy
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" Respondents: Defendants 1to 11,14,15,17 t 19

1.

44,
12

N __/1r3'. : ,

: Thlruvarpu Vlllage. Kottayam

_ Alex Thomas Deacon, .S/o. Thomas,

Most. Rev. Poulose Mar Athanasios, Metropolitan residing atthe

burldmg of the Evangelistic Association, Via. East Iringol Kara,
Perumbavoor village, Kunnathunadu Taluk

Most. Rev. Thomas Mar Dionysious, Metropolltan residing at
Valiapally Church Kothamangalam -

Most. Rev. Geevarghese Mar Gregorios, Metropohtan, residing at
St. George Orthodox C hurch, Perumpally Kara, Mulanthuruthi
Village, Kanayannur Taluk

Rev. Fr. AV Zachana, S/o. Varghese, resudrng at Aruparachlrayll

-

Rev. Fr. K.C. Anthrayose;, S/o Chacko, residing at _Kodumpoor
from: Kollamparambll East Pampady, Pampady Vrllage Kottayam

Rev. Fr. Roy Paul Slo Poulose Kathanar, residing at Vettrkaml
Neduva Desom, Edakattuvayal Village, Kanayannur Taluk

Rev. Fr. P.P. Thomas, S/o. Poulose, Paruthavayali, Keezhullam’

Kara. Rayamangalam Vlllage. Kannathunadu

Kunakose Deacon (now Priest) S/o. Mathal resndlng at Kedlma-

tathil, Edakkattuvayal desom. Kanayannur Taluk

M.A. Kurlakose Deacon; S/o. Anthrayose residing at. Moolay:l

- House, Vazhappally Village, . Cheeranchrra P.O. Changana-
cherry ’

-

Pampady Village, Kottayam .

Rev Fr. Abraham Mattamana St. George Jacobrte Synan Churchl A

Mananthavady
i

Rev. Fr. Alexander Muranthooknl Chmalakattu S/o Varkey
Mulakulam Thekkekara, Mulakulam Vrllage Vaikorn

. Rev. Fr. Punncoss, Vaithra, S/o..Ipe, Kumarakom Vrllage
Kottayam ‘

'regiding at Kunnumpurathu.

et
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14, Very Rev. Jacob Kuriakal, Korepiscopa, S/o. Abraham, Mazhukeer
Kara, Thiruvanmandoor Village, Chengannur now residing at Bana-
twala Building, 1st Dhobitalo Lane, Kalbadevi P.O., Bombay - 2.

15. The Evangelistic Association of the East, Head Office At Perum-
bavoor, represented by its General Secretary Rev. Fr. Geevarghse
Athinkal, Vengoor Village, Puzhukkadu Kara )

186. Malankara Suriyani Knanaya Samudayam, represented by its
Trustees Fr. K.I. Abraham, Kizhakkemuriyil, Pachavangady - P.O.,
Ranni and T.O., Kuruvilla Thomas Papalil, Nattakam, Kottayam

m,nz,n‘;,n?,ng,m 0,R13 and R15 byAdvocates:

M/s. M.C. Bhandare (Senior Advocate), P.J. Philip, P.N. Achan and Ranji
Thomas

R3 by Advocates: M/s. S. Padmanabhan (Senior Advocate) and E.V.Abraham
R12 by Advocate: Mr. M. Boby
R16 by Advocates: M/s. T.C. Mohandas and P.N. Ramakrishnan Nair

The above appeal having been finally heard on 9-2-1990 the court on
1-6-1990 delivered the following:
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UL BHAT & KP. BALANARAYANA MARAR, JJ.

A.S. Nos. 331/88, 350/80, 354/80, 358/80, 359/80, 362/80 and
Cross Objections int A.S. Nos. 331/80, 350/80, 354/80, 358/80 and 362/80

-~ JUDGMENT
BhatJ.

" These éppeals and Crst—bbj'ecti’ons ari§e out of thg ‘common judgment and
decrees passed by Justice T. Chandrasekhara Menon, a leamed ‘single Judge of this -
courtwho disposed of eight suits which had been originally instituted in various courts
in the State and subsequently transferred to the First Additional District Court,,
Erakilam and later as per orders of the' Supreme Court in Civil Appeal No.2222 of
1979, tried by the leamed single Judge. All the suits were dismissed difacting the

L

2. Thesesuits arise out gf the diﬁerencgg and disputes within the Malankara
Orthodox (or Jacobite) Syrian Church (for shert the ‘Malankara Church'). The Church .
and the Orthodox Syrian community have been riven with differences and disputes for
over a‘dentury. Thechurch and the comimunity were involved inlitigations ‘in several

" fora, the last of which ended with-the decision ‘of the Supreme Court reported in AIR .
1959 S:C. ‘31 . Itwas gxpectepl that witr! that dgcisiqn a united church would e
and peace would reign in the community. For a decadé and half the two warring
groups moved along the path of reconciliation and again- differences arose and this

‘ledto an explosion ofiitigation. A large number of sufts were filed in various courts in

. Kerala and afew even outside Kerala. An-additional District Court was established with
| headquarters at Emakulam and all the suits in Kerala were transferred to that court.

The court took up seyeral suits for trial, When evidence was over in these eight Suits,

the Supreme Court directed that these suits be disposed of by a single Judge of 'the'

i High Court. o ' e

merge

4

3. In these casesaswellasin some of the previous litigations, parties were .
ranged in two broad groups which can be loosely described as Patriarch groh‘p and

!_ Catholicos group. Both the’ groups are-dis-satisfied with the common judgment -
v " underappeal and that has led to these appeals as well as Cross-Objections in five -
_ ofthe appeals. : | R |

. 4.. Thetollowing narration is spélled qut from judicial decisic |
- A Thei : = Spelied qut rom judicial decisions in a
\ legal battles. Thereis a taditional belief that St. Thomas, one of the twelveu;\epias?:ge;
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of Jesus Christ, founded the Malankara Church. It is believed that St. Thomas visited -
Indiain AD 51-52 arid arrivad at Crangannore and estabished seven churches in the
malayalam speaking parts of South india. That is how the church derived the name
Malankara Jacobite  (or Orthodox) Syrian Church, “Malankara” meaning
“Malayalam speaking". St.Thomas preached Christianity and made many .converts
in AD 325 the first general council known as Synod or Council of Nicea was held, wnr;
priests and prelates representing all dioceses in the Christian world attending and
Christians from India being represented by Johannes, Metropolitan of Persia and
India. The Council, inter alia, settled the jurisdiction of various ecclesiastical heads
who were charged with the task of carrying out the decisions of the Council. The
Council recognised four Patriarchs, namely, those of Rome, Constantinople
Alexandria and Antioch, respective Patriarchs being given supreme authority ané
jurisdiction over their respective Sees. The title and dignity of Patriarch was extended
to the Bishop of Jerusalem. The Great Metropolitan of the East was made the
Catholicos of the East. The Patriarch of Antioch was to have jurisdiction over the east
meaning eastern part of the Roman Empire. Malankara to which foreign epischpe;
were a rarity welcomed all episcopa who came from outside. Episcopa came from
under Antioch supremacy or firom Babylon under Nestorian Patriarch.  In AD 341
Thomas of Cana visited Cragannore. He returned to Baghdad and came back in AD
345 with a group of 400 Syrian Christians, afew deacons and Joseph Episcopa of
Uraha under the direction of the Patriarch of Antioch and devoted himself to
preaching Christianity and establishment of churches. It appears this group formed
the nucleus of what is presently known as Knanaya community among the Orthodox
Syrians. In AD 825 two Episcopa under the command of the Nestorian Patriarch of
Babylon arrived in Malankara andthey were much respected. Their efforts resulted
in Nestorian creed intermingling with that of Malankara Church. There was succession
of Metropolitans from foreign parts who ruled over' the Malankara Church. These
Episcopa were either under the Antiochan supremacy or Nestorian supremacy.

: 5. During the period AD 1500 to 1654 the community came under the
he Portuguese. Portuguese who were adherents of Roman Catholic
faith persecuted and glttempted to bring the Syrian Christians under Papal
supremacy. The culmination of persecution was reached in 1599 in the Synod of
Diamper (Udayamperoor) called by the Portuguese Archbishop in which all religious
LA tihe Or:hodox Syrian Church were burnt as heretical. Inspite of the efforts of
the Portuguese, an Arch-deacon by name Thoma was consecrated Metropolitan by
the Patriarch Mar ignatius. The Syrians Christians assembled at Mattancherry in
1654 and dramatically took an oathto stand by their Orthodox beliefs, the oath bein
known as the Oath of Koonan Cross. The community oftentried to establish Contag
with Patriarch of Antioch and on and off Bishops came from Persia till about AD 1 800
rween AD 1800 and 1842 local Metropolitans ordained their successors, the |ast J
heppat Dionysious. In AD 1840 one Mar Mathews Athan'asius st of
himself ordained as Malankara Metropolitan (there was only W;nt
e

influence oft

them being Mar C
to Syria and got
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Metropolitan in Malankara then) by the Patriarch of Antioch. Meanwhile, in 1808
Moran Mar Thoma VI, known as Dionysius the Great by investing 3000 Star Pagodas
inthe British Treasury at Trivandrum on interest at 8% per annum in perpetuity created
atrust for charitable purposes. He was succeeded by Mar Thoma VIi and the latter by
MarThoma Vil}, not consecrated by the Patriarch of Antioch or his delegate and for that
reason not fully accepted by the local community.

6. Meanwhile disputes arose between the Orthodox Syrians and such of
them who had gone over tothe Roman Calho_lic faith during the Portuguese days. Mar
Thoma VIIl was followed by Mar Thoma IX who was forcibly divested of his office b
lttoop Ramban, newly styled as Dionysius on the authority of Philixinos. On his death,
Philixinos consecrated one Geevarghese Kathanar as Mar Dionysius Metropolitan,
During the period he held office, there was an intermingling of the Malankara Church
and the Missionaries of the England-based Church Mission Society.  The British
Resident ‘supported Mar Dionysius. He had notappointed a successor and the
local people selected Philipose Malpan, already consecrated by Philixinos as
Malarkara Me:ropolitan. He was supported by the Trava‘ncor_e State. He, who was
known as Cheppat Dionysius was supported by the Travancore Ruler.

7. The union between the C.M.S. and the Syrian Christian communij
pressed on by the former did not fructify. This resulted in the Cochin Award of AD 1840
leading to division of properties among the two groups. The investment of 3000 Star
Pagodaswas one of the assets allotted to the Malankara Church by the Awarg which

'prescribed that interest should be paid to the Malankara Metropolitan jointly with two

other trustees, namely Kathanar trustee and lay trustee to be selected by the commy-
nity. Mar Dionysius was not fully accepted as their spiritual head by the Community on
the ground that they had not been properly consecrated. Meanwhile, Mar Athanasiys
went to Antioch and the Patriarch consecrated him Metropolitan. There ensued g long
controversy between the two rival claimants Mar Dionysius of Cheppatt and Mar
Athanasius, theformer being supported by the Travancore Royal House. Meanwhile
Mar Kurilos, a delegate of the Patriarch who came here to settle the disputes
fraudlently attemptedto take over as Metropolitan. A Commission known as Quilon
Committee appointed by the Travancore G.overnment concluded in 1852 that Mar
Athanasius should be recognised and proclaimed by the Government as Metropolitan
of the Malankara Church. His administration continued till 1866.

8. Meanwhile, a member of the Malankara community who went to Antioch
was consecrated and appointed Metropolitan by the Patriarch who excommunicateq
Mar Athanasius. He was known as Mar Joseph Dionysius. The Travancore Govern-
ment refused to recognise him and indicated recourse to court as a possible solution,
Ulimately, the Travancore Government revoked the previous proclamation. Mean-
while, Mar Athanasius consecrated his cousin Thomas Athanasius as successor ang
left a Will in hisfavour and diedin 1877. In AD 1876, the Patriarch Peter ||| accompanied

S
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by his Metropolitan Abdulla arrived in India. He convened a Synod known as
Mulunthurthu Synod and proclaimed Dionysius as lawful Malankara Meropolitan. The
meeting gave birth to Malankara Sy;rian Association (popularly known as Malankara
Association) to manage the aftfairs of the church and the community. The aftermath
of the Synod was the withdrawal by the Travancore Government of the earlier
proclamation recognising Mar Athanasius. :

]

g. In 1877 Mar Mathews Athanasius who had defied Patriarchal authority

died after ordaining his brother Mar Thomas Athanasius as his successor andthe latter

took charge. Seven diocesses were created. In 1879 Mar Joseph Dionysius claiming
1o be the properly ordained Malankara Metropolitan filed Suit OS 439 of 1054 in the
Zilla Court of Alleppey against Mar Thomas Athanasius and his two co-trustees for
recovery of trust property and incidental reliefs. The case was ultimately disposed
of by the Travancore Royal Court of Final Appeal in 1899. The court held that See of
Antioch had ecclesiastical or spiritual supremacy over the Malankara Church, that
the supremacy was to be exercised by consecrating Metropolitans, sending Morone
(Holy Oil) to be used in churches in Malankara for baptismal and other purposes and in
general supervision over the spirigual government of the church, but the supremacy
never extended to government of temporalities of Malankara Church. The court alsg
held that Malankara Metropolitan should be a native of Malabar consecrated by the
patriarch or by his duly authorised delegate and" accepted by the local community
as their Metropolitan to entitle him to spitirual and temporal government of the local
church. The courtupheld the claim of Mar Dionysius Metropolitan consecreted by the
patriarch and accepted by the community. The decree for recovery was confirmed.
The judgment of the Royal court is Ext.B74. It appears, Mar Thomas Athanasius after
losing the legal battle left the church with his followers and formed what is known as
Mar Thoma, Church. Mar Joseph Dionysius with his co-trustees managed the affairs
till hisdeath in AD 1909, Two more Metropolitans, Mar Geevarghese and Mar Paulose
were selected by the Assaciation and ordained by the then Patriarch of Antioch,

Abdulla Ii.

10. The above decision led to furfher litigation in various courts, one of
thorm being‘ 0S 56/1069 of the Trichur Zillah Court filed by Mar Dionysius putting
forward his claim as Metropolitan in regard to churches of Arthat and othey churches
in Cochin State and claiming spiritual and temporal jurisdiction. Defendants were
followers of Mar Thomas Athanasius. The Court of Appeal of Rajah of Cochin by
Ext.B110 judgment upheld his claim. We notice that the parties in the present
litigation accept judgments in Ext.B74 and B110 as binding on the community.

11. We now notice the background of the decision reportedin 45 TLR 116
of the Travancore High Courtinwhatis known asthe Vattippanam or Interpleader suit.
Abdul Messiah, Patriarch of Antioch lost the support of the Turkish Government
which withdrew its earlier firman in his favour. It is not known if he was removed
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synodically. Abdulla Il was duly elected as Patriarch  of Antioch. In about 1909
Geevarghese Dionysius was elected by the Association to succeed Mar Joseph
Dionysius as Malankara Metropolitan. In the same year Abdulia Il came down to
Malankara, dissatisfied with Royal Courtjudgment and evidently with aview to regain
temporal authority over Malankara Church. He attempted to obtain from the parish
churches and individuals acknowledgements of Patriarch’'s temporal powers and this
was resisted, though he obtained such documents from a few churches. Abdulla |
excommunicated Mar Geevarghese Dionysius and ordained Mar Kurilose as Malank-
ara Metropolitan. Malankara Association decldred the excommunication invalid and
removed the trustees inducted alongwith the appointment of Mar Kurilose and
elected two new trustees. In 1912, Abdulla Il left and Abdul Messiah,came to
Malankara. He declared the excommunication of Mar Geevarghese Dionysius
invalid. He established a Catholicate in Malankara and installed Mar Evanios, a senior
Metropolitan as Catholicos with power to ordain Metropolitans, consecrate Morone
and authorised the Metropolitans to instal Catholicos in future. Once again there were
two sets of rival Metropolitans and trustees. Naturally, the rivals put forward claims
to the interest due on account of the endowment of 3000 Star Pagodas which led to
what is known as the Vattippanam or Interpleader suit.

12. The Secretary of State for India instituted interpleader suit, OS 94/
1088 in the District Court, Trivandrum depositing arrears of interest due by the
government and impleading rival sets of claimants under S.449 of the. Travancore
Code of Civil Procedure. The suit was, with permission of the court, converted into
representative action on behalf of Jacobite Syrian Christian community and’ notice
was given by public advertisement under S.26 ofthe Code. Several persons got
themselves impleaded as additional defendants. The Secretary of State was dis-
charged from liability. Mar Geevarghese Dionysius and his co-trustees, defendants
1 to 3 were treated as plaintiffs. Mar Kurilos and his co-trustees were defendants 4
to6. On the death of fourth defendant, Mar Paulose Athanasius claiming to be his
successor was impleaded as 42nd defendant. The District Court found as follows:
patriarch of Antioch had only the right of spiritual supervision over the Malankara
churchand had no rightto interfere ith temporal administration. Abdulla Il had
tried to secure temporal authority by taking documents from congregations andfrom
occlesiastics of the church which he had no right to do: First defendant’s refusal to
acknowledge such temporal authority led to his excommunication. Grounds men-
tioned in the Bull of excommunication were not true or sufficient. Patriarch cannot ang
only Synod could excommunicate Metropolitans and the excommunication was in
violation of the principles _of natural justice. Bull was opposed to the Constitution
of the church as laid down' in the Mulunthuruthy Synod resolution. First defendant
had not become unfit to be Metropolitan. He had not accepted Abdul Messiah ag

the ecclesiastical head of the church nor denied the authority of Abdulla Il. Turkish

Government had withdrawn the firman issued to Abdul Messiah who had thereafter
been prevented from exercising his jursdiction as Patriarch butwas not preventeq

& <2
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from exercising purely spiritual functions which he did when he came here in 1912.
Defendants 1 to 3 had not become aliens tothe church. First defendant continued
to be the lawful Metropolitan. Among the two rival versions of Hudaya compiled by
one Mar Hebraeous, Ext.A and not Ext.18 was the true version. Accordingly decree
was granted in favour of the first defendant and his co-trustees.

13. Appeal preferred by defendanis 5,6 and 42 was disposed of by a Full
.Bench of Travancore High Court setting aside the judgment of the District Court and
granting decree in favour  of defendants 5 and 6 and the person to be elected-and
consecrated as Malankara Metropolitan. The High Court accepted Ext.18 as the true
version of canons and further held as follows: Patriarch had power to ordain and
excommunicate Metropolitans by himself and without the intervention of Synod but
after observing principles of natural justice which wzare observed in this case and,
therefore, excommunication was valid. First Defendant had thereby lost his position
as Malankara Metropolitan. !t was unnecessary to decide if he had become alien to
Jacobite faith by his conduct during the visit of Abdul Messiah. Removal of
defendants 5 anc 6 was invalid since they had been removed at a meeting of the
Malankara Assosiation convened and presided over by an excommunicated Metro-
politan. Therefore, appointment of defendants 2 and 3 as co-trustees was invalid.
a2nd defendant had not proved his appointment as Metropolitan and, therefore,
could not step into the shoes of the first defendant. This decision is reported in XL|
TLR 1. Defendants 1to 3 thereupon filed review petition and the court ordered re-
hearing of the appeal subject to the condition that the findings of the FullBenchon
the authenticity of Ext.18, as to the power of Patriarch to excommunicate Metropolitan
without Synodical inten_fention and as to the ahsence of an indirect motive on the part
of Patriarchin exercising the power of excommunication must be taken as binding.
There was another petition filed in which the court held that if any of the findings is
foundto be so logically connected with the question relating to natural justice that the
latter cannot be properly dealt with without considering such findings, then for this
purpose alone the excluded questions may be reconsidered. The FullBench which
re-heard the appeal dismissed the appeal on the following findings: It was admitted
by both sides that administration of the temporalities of Syrian Jacobite church vested
o with the local Malankara Metropolitan and other. Metropolitans. Defendants had not
proved that Patriarch conducted any enquiry into the conduct of first defendant.
pPatriarch did not observe principles of natural justice before excommunicating first
. defendant and, therefore, excommunication was invalid. First defendant remained
~ Metropolitan. Meeting of the association removing defendants 5 and 6 was validly
convened by him. Abdul Messiah was admittedly at one time Patriarch of Antioch and '
he ceased to act as such later and Abdulla Il was ordained in his place. It was
conceded that firman issued to Abdul Messiah by the Turkish government was
witndrawn and the withdrawal itself had no effect on the exercise by the Patriarch of
purely spiritual functions. According to Canons if there are two Patriarchs, first shall
minister and the other shall sit idle. it cannot be said that Abdul Messiah had no claim
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rendered himself alien tothe church and defendants and their group had voluntarily
separated themselves by. forming a new church. Defendants resisted. the claim. it

. has 10 be noticed that first plaintiff was none other than the 42nd defendant in the

interpleader case. The District Court in 1943 dismissed the suit by Ext.A16 judgment

and holding, inter alia, that Ext.A26 Canons.(Ext.A of - earlier: sult) was the correct

version. There was an.appeal AS 1/1 13,‘.§nthe Travancore High Court. In 1946, High
Court allowed the appeal and d % suit, holding, inter alia; the version of

- Canons in Ext.BP (Ext.18 in earlier st suut) was. the correct version. A review petition

filed by the unsuccessful party was dismissed. In' AIR.1954 SC 526, the Supreme
Court allowed the review pstition and directed: re-hearing of the appeal. The High
‘Court of Kerala heard the appeal allowed the appeal and decreed the suit. . This
decisionis reponed in1957 KLT 63. In appeal the Supreme Court allowed the appeal
filed against the High Court decision and restored the decree of the trial court dismiss-
ing the suit. The decisnon of the SUpreme Coun is reported in AIR 1959.8C 31..

Aﬁermath ofSupreme court Judgement-

. - 16. ln the wake ofthe declsion of the Supreme COwt attempts were made ‘
“to. astablish peace and unity in the church. As: per Ext.A19 Kalpana dated 9-1 2-1958,
_ the Patriarch Yacob li accepted the Catholicos cum Malankara Metropolitan. of the

Catholicos group. By ExA20 Kalpanathe latter accepted the Patiarch subjectto the
provisions'of the Consfifution Ext.A1. These documents were exchanged at about

--mid-fiight of 16-12-1958. -During the pendency of Samudayam-Suit, Patriarch had

. consecrated a rival Catholicos cum Malankara Métroplitan and a few rival Metropoli-

' tans: Without reference tothe other group. The: mutual acceptance referrad to above

and the desire for a uriified church necessitated restructuring of dioceses. Dioceses
were re-allotted recognising all the Metropolitans of both the groups and a few
Metropolitans of the Patriarch groups were put in: charge of dicceses. The Metropoli-

tans of both group were admitted.in tha Syned and the Managing: Committee of the

" Malankara Association: Ext.A20 Kalpana ofthe Catholicos elicited areply: Ext.A23 after

="Metropolitan (of-the'Catholicos: group)passed
- Iiwas - Installed under the. presidentship of the Patriarch. and. this Catholicos and

the” passage of about four months from the patriarch, raising objection to the
reference to: Constitution in"Ext.A20 and questioningthe propriety of Catholicos using

the-titlé - Hollness and:..mention of the thione: of St.Thomas and . designatton as

Catholicos ofthe East and also the allocationof dioceses etc. .Intermiittent correspon:

dences followed. In 1864 Mar Bassalious(Geevarghese. Catholicos and Malankara

Malankara Metropolitan. was the first plalitiff in 0iS.4/79, The; Constitution. of th::-

Association was amended in 1967 by the Managing Committee. In 1970, Mathevs; -

anasius, thesecond plaintiff in OS ”4’79ﬁwas elected'successorto the office of 1.

Gatholiees» and Malahkara Metropalitan. ‘He took the-hame Basselious Mar Thornas,

Mathews |. This electionwas challenged in OS 3/79 . The:sultwas dismissedand 1.1o

dectée has not been appealed against. in 1972:73, the Patriarch deputed a delet:ate

laway andhis electedsuccessorQugen



‘intensified leading practicallyto avertical splitinthe church on the lines oft

i .
|
|

L - 31s0 and heard an appeal  against d
‘of appeals. We have also recalled an G ap
gﬁouzﬂm another suit transferred from Sub Coun, Calicut. A second

- appeals. Gross-objections have been filed in3ome of the appeals..

. appearing for allthe {parties in this batch.of appeals. In. Gonsuhtati
:gdﬁééll we have formulatéd: the points arising; for considaration

- (1) whethar :EXLASQd'or-Ex.t:.B’,iﬁﬁ“ is the cerrect versio
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* to the Malankara Church and this was opposed by the Catholicos-cum-Malankara

' gir ittee. delegate ordained priests. He had

itan and the Managing Committee. The . > he
M'etr'op??gecause of r?on-extension of-his' Visa. Subsequently, the Patn'arch,
conspor ated defendants 110 3inOS 4/79 as Metropolitans and they ‘in turn ord.al.ned
‘:ﬁ:;e:r This was followed by installation by the Patriarch of Mar Poulose Phylixinos

: : he of lious Poulose Il. On the death of then
. il Catholicos in the name of Mar Basse : 1 th ‘
' .:::;zlcﬁat his successor Ignatius. Zaka | was installed * allegedly ‘without the co-

operation of the ‘Catholicos-cum-Malankara Metropolitan. Thus again group rivalries

he split prior
to the Supreme Court decision, This led to each group trying to outreach the other

to° control ari rches, itsbegan 1o be filed by
i ing to ‘obtain control of parish chu.ches. and su : .
m;t;gp:fn gneror the'other.group. An additional District Couit was established at

ourt disposed -

Ernakutam and all these-suits were transferred to that court. Pistﬁm C
of some Sults and thé decrees are challenggd Pefojre us-in a bat
Pendingtrial of a batch of eightsuits, as per directions of the Supre
‘were transferred to the High Court and ukifnate!y,;dl§posed -of
Judgment,v by T.Chandrasekhara Menon, J. This judgment is challenig

ch of appeéals.
me Court, they
by .a common
ed in this batch
ecree of District
appeal pending

before High.Court of Madras arising out of a suit ln'.-va_xcwi,l cpurt at Nilgiris. has been -
transfeired to this court'and heard by us. - TRV :

Ve . . _,I. i_i-"--.'.,,v'\‘ N .

17 No appeal has been préferred aginst -x,hg dismnssal ‘of 08
decree:lm;os 7/79waschallengedin AS 357/60. The appgaliagainst thedec
onthe deathof the.respondent. The other decrees are ¢hallengediin

Cree-abated
this batch of

18, We have eard-slaborate arguments advancsd by; eamed counel
_ on with learned
asfollows:- . -

S

i

rorrect version .of Hudaya’ Canons.
- accepted bythe Malankara Orthodox {Jacobite) Syrian Community g valid
@ Are the. plintis barred: by res: judicata firom ¢
_ ‘binidiﬁg version of Hudaya x;c;;ainomu IsExt.AQ0 by reage
" 41, T.LR: 1,0rderin the Review Petition ad the judgm
" 1.(8) e the: defendants barred: by rés judicata from eon
‘bindingiversionof Hudaya: Canon is notEXtB 161
| intheSamudayamsur? ... .

ontending that the -
n-otthe judgment in

I

T ST
e L e o -, “o . “v,l - .

BnthsT‘,L,R1 167 7

oM eantending thag the
'blﬁ'fr@afsen.gfgtmgd'agismnv ;
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(4) Whether the Catholicate established under Ext.A14 by Patriarch Abdul
Messiah with powers as provided for in Ext.A14 is valid and binding on the
entire Malankara church?

{5) Whether by such establishment of the Catholicate the Patriarch was
deprived of his powers to ordairi Metropolitans, consecrate/send morone or
to exercise any other spiritual power over the Malankara church thereby
reducing his powers to a vanishing point?

(6) Whether contentions in points 4 and 5 are barred by res judicata against
parties in Patriarch's group by reason ofthe decision ofthe Travaricore High
Court in Interpleader suit (45 T.L.T. 116) and by reason of the decision of
the Supreme court in Samudayam suit (AIR 1959 S.C. 31)?

(7) Whether, Patriarch Yakub Ili by his conduct after the decision of the
Supreme Court has accepted the Cathoiicate established in 1912 by Abdul
Messiah and the provisions of the Constitution of the Malankara church
governing the relationship between Patriarch and Catholicose and in the
matter of appointing successor-Catholicose?

(8) Is the Malankara church essentially episcopal in character?

(9) Arethe parish churches constituents of the Malankara church or are they
autonomous units independent of the authority of the lawful episcopal
hicrarchy of the Malankara church?

(10) Whetner the plea that the Constitution of 1934, as amended, is not
binding on the entire Malankara Syrian Christian community including its
dioceses, parishes and members is barred by the law of limitation and can be
raised as valid defence to the suit?

(11) Isthe Malankara Association a representative body that has the: right
to bind the whole community and all the chuiches by its deliberations and
actions? Is the contrary contention of Patriarch’s group barred by res-
judicata by reason of the decision in the Samudayam suit?

(12) Is the Constitution, Ext.A2 adopted by the Malankara Association in its
meeting held on 26-12-1934 valid and binding on the entire Malankara
church? Is the contention of the defendants that the said Constitution is not
valid and binding on the entire Malankara church including its dioceses,
parishes and instituticns and members barred by res-judicataand constryg-
tive res-judicata by reason of the decision in the Samudayam suit?
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. (13) Whether, having regard to the resolutions passed in the Mulanthuruthy
Synod allegedly” empowering the Malanka_ra Association with express
power to alter/frame rules and regulations concerning the community and
parishes, the adoption of the Constitution in 1934 as in any way invalid or
void or destructive of the autonomy, if any, of the parish churches?

(14) Whether the defendants are estopped from chailenging the amend-
ments to the 1934 Constitution in view of their conduct after the decision of
the Supreme Court? :

(15) Is the Constitution valid and binding on the Malankara church, its
dioceses, parishes, institutions and members? Are the amended versions
of the Constitution Ext. A9 and A1 valid and bidning? Are any.ofthe provisione
of Exts. A2 or A9 or A1 invalid for any reason?

(16) Is the authority fer the election of the Diocesan Metropolitans fof the

Malankara church the whole community as represented by the Malankara

Association or the concerned dioceses?

(17) Whether the administration of the properties and assets of the
Malankara churchis vested in the Malankara Metropolitan for the time
being? Was it held so by the Royal Courts of Appeal of Travancore and
Cochin?

(18) Has the Malankara church become an autocephalous church? Has
the Catholicos group established an autocephalous church?

(19) Are the defendants or others who defy the authority of the Catholicos-
cum-Malankara Metropolitan and the Constitution of the Malankara church
entitled to function as Metropolitans, priests or deacons in the Malankara
church, its dioceses and parishes orto act as office-bearers in the Malankara
church, its dioceses, parishes and institutions?

(20) Is administration of the properties and parishes and dioceses/churches
vested in the Malankara Metropolitan for the time being. Is it held S0 in the
decisions of the Royal 'Courts of Cochin and Travancore?

(21) Whether, inview of the conduct of the Patriarch andthe former Patriarch
group pursuant to the decision in AIR 1959 8.C.31, they can claim that the
Patriarch has = authority to continue to exercise spiritual Powers which
existed before the establishment of the Catholicate?

(22) Was there unification in the Malankara church in 195g7

; Was
authority of the Catholicos-cum-Malankara Metropolitan ang th 4

e binding
L]

S &
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-nature of the then Constrtution accepted by those who formerly were in the

Patnarch group'? Are nct the: Iatter estopped from contendrng otherwrse7

(29) Do Simhasanam churches form mdependent u'ilts outside the

.- Malankara church? -Has the Patriarch surrendered. his jurisdiction overthem
" to the Catholicos and the Malankara church and: have these churches

accepted the altered position? Is the Patriarch competent to claim back dny
such |unsdictron by hlS umlateral act‘?

e :
»,‘ * . . .

- ’,'\_v

Lo (25) Are the churches eetablished by and attacheo to the l:vangelnstic
. Association of the East situsteé in thé:territory of the Catholicate of the'East -
“liable to be administefed under the Catholicos and the Metropolitans under

hlm, Le., Malankara Eplscopal hierarchy? v

. (25) lS St. Antony slchurch Mangalore part of Malankara church and what -
- relief ilany, are plarnln‘ie e"ttitled in regard tothrs church?’ ” R

(27) Whether the appellants Have: become apestates byf reason -f the:
- decisiori takeriby the Uriiversal- Episcopal Synod held. at: Pamascus on 16th-
. June'1975 and SUbsequent days and the declarations follewrng therefrom"f

-

= R (28) What: is the consequence of theu non-impleadnent el the successor ef
' thefirst plaintiff ln o.s. 6/79? g SRR el S

(29) What is the Consequence orthe. successor-Catholicos notiillng appeai. :
.against the decree in0.8. 6/79? _ _

©iS.7/79'0n account of the fact that' the ﬁnelings in Q Sl7/79 of the leamed?

single iudge ihave beceme final? - \ _

vty

- (31t) Whether Metrcpolltans erdalned by theT Pamalrch andl whese legalr-
L status isin ehallenge lin'these case"s lcanfunetien as Metrepolltans i Malanlc

& qchurch '

LA (1) Whether Ext.AsucrrlExt.m 61 is the eerrect versien ql‘JHudayal Canens-
: accepted' by the Malankara Jacebiie Syrian Gommumty es valld and bing-

\

'5"'(24) Are Knanaya churches art of Malankara. church. and bound by the -
- Constitution and jurisdictior¥ of Catholrcos-cum-Malankara Metropolrtan and .
- rf so. ito what extent" :

. '(30) ‘Whetherthe appeals haveabecomelsarredlby fedson ofres judicata on .
- account of the dbatement Cf the: appealA.S:357/80 &gainst the decreein
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(2 Are the plaintiffs barred by res judicata from contending that the
binding version of Hudaya Canons is Ext.AS0 by reason of the judgment in
XLI T.L.R.1, order in the Review Petition and the judgmentin 45 T.L.R. 1167

(3) Are the defendants barred by res judicata from contending that the
binding version of Hudaya Canons is not Ext.B161 by reason of the decision
in the samudayam suit?

20. In deciding some of tie important aspects in dispute in these appeals,
it is relevant to determine what is the canonical 'aw governing the Maiankara Orthodox
(Jacobite) Syrian church. Boththe groups admit that canons are contained in a work
by name Hudaya compiled in Syrian language by Bar Herbreus, Catholicos of Tigris in
the 13th century. Parties have produced rival versions of this work. Catholicos group
relies on Ext.A90 as the genuine version.of Hudaya Canons and accepted by the
community as binding on them. Ext.A206 is another copy. This was marked as Ext.A
in the interpleader suit, 0.S.94 of 1088 of the District Court, Kottayam and Ext.A26
inthe Samudayam suit, 0.5.111/1113 of the District Court, Kottayam. Patriarch group
has produced Ext.B161 photostat copy of what they assert to be the Hudaya canon
binding on the community. Ext.B162isthe Malayalam translation of Ext.B161. This
was marked as Ext.18 inthe Interpleader suit and Ext.BP inthe Samudayam suit. Each
group relies on its version of the book of canons as valid and binding on the
Malankara church and community. Learned counsel appearing for all the parties
before us conceded that there is no indepandent evidence adduced in these cases

in support of these versions of the canons. Each group is content to rely on the

findings in the earlier litigations as binding on the parties. Each group contends
that the contention of the other side is barred by res judicata by virtue of earlier finding.
Learned single judge held that the findings in the earlier suits are not conclusive or
binding and the contentions of parties are not barred by res judicata and parties have
failed to prove whichis the binding version of the canons. This finding is challengad
by. all the parties.

21. The investment of 3,000 star pagodasin East India Company treasury
by Mar Dionysius the Great, who was the then Malankara Metropolitan. continues to
be an asset of Malankara church. Annual interest is payable to the church. The
interest as per an earlier award has to be withdrawn jointly by the Malankara
Metropolitan for the time being and. twe co-trustees, one a Priest and the other a
layman to be chosen by the community, i.e., elected by the Association. The
Secretary of State filed an interpleader suit impleading the rival trustees of Malankara
Association and the suit was converted into arepresentative suit on behalf of Syrian
Christian Population of Malankara. First defendant, Mar Geevarghese Dionysious,
Malankara Metropolitan and Ex-officio President of Malankara Association and his
co-trustees, defendants 2 and 3 weretransposed as plaintiffs. Rival claimants were
defendants 4 to 6, 4th defendant being rival Malankara Metropolitan and

te 4



—-17 -

defendants 5 and 6 being his co-trustees. Onthe death of ‘4th defendant, his alleged
successor was impleaded as 42nd defendant. Abdul Messiah was admfttedly
Patriarch of the Orthodox Syrian Church at one time. Turkish Government within
whose 1unsd|ct|on Patriarchate was then situated withdrew. the firman issued in_ his

- favour. - Abdulla ll was ordained as Patriarch and recognised by Turkish Government.
Abdulla I came to Malabar and purported to'ex-communicate fi rst-defendant and to

appoint4th defendant in his place. Malankara Association at its meeting declared the
ex-communication invalid and the first defendant continued as Malankara
Metropolitan. The Association removed defendants 5and 6 fromthe position.of co-
trustees and-elected defendants-2 and 3 intheir places. Thus the rival claims of two
sets of rival trustees came to be decided by the court. The question which version

of the canons was to be accepted as binding.on the Malankara -community came up.

for consideration in view of its fmpact on the position of Abdul Messiah, viz-a-viz
Abdulla Il, power of Patriarch to ex-communicate Metropohfans. the procedure for ex-
communication and other related matters. The trial court accepted: ExtA as the
binding version and held that Patriarch cannot ex-communicate Metropolltans by
himself and it can be done only by the Synod and ex-communication of the first

defendant -was- vnolatlve of principles of natural justice -and therefore void, that the .

removal.of defendants 5 and & was valid, that the appointment of 4th defendant was
not valid, -that the withdrawal of the firman by the Turkish Government of Abdul
Messiah did not prevent him from exercising spiritual functions. Accordlngly the court
held that first defendant and his co-trustees would be entitied to receive the amount
due as interest. Defendants 5, 6 and 42 filed an appeal before the Travancore High

Court, and the appeal was disposed of by a Full Bench of the Court, The _High Court
reversed many.of the findings- of the District Court. The High Court aocepfed Ext.18

as the binding version of the canon, held that Patriarch had power to ordain and ex-
communicate Metropolitans withouti mterventnon of the Synod but only.after observing
principles of natural justice which were observed in the case and therefore ex-commu-
nication of the first defendant . was valid. The court further held that removal of

defendants 5.and 6 was invalid as itwas done at a meeting: presuded over by an ex-

. communicated Metropolitan, namely first defendant and for the same reason election

of defendants 2 and 3 was invalid. The courttook the viewthat 42nd defendant had not
proved his status as Metropolitan and he could nat step into the shoes of the first
defendant. Money deposited was directed to be paid to defendants 5and 6 and the

person to be elected and ordamed as Malankara Metropolltan This. decision is
- 'reported in XL T.L.R. 1. :

22 Defendants 1 toafiled petmon to revnew the above judgment The High

Court allowedthe review and directed re-hearing ofthe appeal subjectto the condition-
that the findings recorded in XU T.L.R. 1 regarding aufhentic:ty of Ext.18, power of

Patriarch to ex-communicate Metropolitans  without the interventuon of the Synod
andthe absence.of oblique motive onthepart of Abdullall in ex-communlcatmg the first

defendant will stand since “the partieshad. been putto consndereble expense already
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and as the judgment of this court has been found to be unvitiated by error, except as
to a part of it which can easily be separated from the rest.” The courtin another
application directed that if after hearing the parties or in the course of hearing on the
issue re-opened, it is found that the point re-opened is not separable from the other
issues inthe case andthe reversal of the decison upon this issue may seriouisly affect
the declslon of any other issue or issues in the case, or that abinding and effective
decree could not be passed upon the determination of this issue alone, then it will
beopen to the court to re-open the otherissues.or even the whole case. Thereupon
the court re-heard the matter and on the material question urged, took-a view
contrary to the one taken in XUT.L.R. 1.. The court held that' Patriarch did not
observe principles of naturaljustice before ex-communiating the first defendant and

therefore his ex-communication was mvalrd that removal of defendants & and 6 from . -

the -position of trustees was valid and election of defendants 2 and 3 was valid,

'Accordmgly appeal was dismissed. The court further- held that first Yefendantand _

his group did not become apostates Chatfield, C.J. in the concludlng part of the
]udgment sard ‘ :
" “In the result therefore by reason of the decision of the contentions as
to naturaljustice and apostacy the appeal must fail quite apart from
the decision of the othet quastions in dispute in this suit. it wouldnot
be niecessary to considef these other questions even if it were open
_ to this court to'do so in vrew of the orders already referred to.”
Joseph Thaliath, J agreed with the main conclusions in theleading iudgment and
held that the consequences pointéd out inthe main judgment necessarily follow and

concurred with the decree proposed. Parameswaran-Pillai, J also agreed with- the'

main conclusrons referred to above, and observed

 “As the ex-commuinication of the first defendant is invalid, defedants 2.
"-and 3 who were élected as trusteesin the place of defendants 5 ang
" 6must beheldto have been regularly and validly appointed in their-
place.” As these fi f‘ndmgs aresufficient for the disposal of this appea|
o itis unnecessary to consider the other issues in the case

For these reasons, | agree to the dismissal of this appeal with costs,
The Full Bench decrsron is reponed INXLVT. L.R 116.

23, The result of the above litigamm is that first defendant was foi.,‘nd to
be the lawful Malankara Metropolitan and defendants 2 and 3 were found to be the
lawful cotrustees and all the three were found to be entitled to Withdraw
amount deposned by theState. Defendants 1to 3 had been transposed
in the interpleader suit. Thls would mean. that plaintiffs succeeded i the

3

W the interest
as plaintiffs

;] SUIt. The
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District Court and the High Court in its earlier judgment had recorded different
findings astowhichisthe version of Hudaya canon binding on the Malankara church:
The ultimate decision of the High Court rested on the finding that Patriarch not
having observed principles of natural justice in the proceedings against the first
defendant, his order of ex-communication was void. This finding would stand
whichever be the version of Hudaya canons binding on the commuinity. The'plan of
resjudicata hastobe decided on the basis ofthe ultimate judgment of the High Court,
namely, XLV T.L.R. 116. That judgment did not decide the question as to which of the
versions is the binding version. As a matter of fact, the dispute as to which of the
versions was the binding version did not have any affect on the ultimate decisioninthe
case. The finding in XL T.L.R. 1, which was accepted as one of the conditions in
allowing the review petition is afinding against the party who ultimately succeed inthe
appeal. :

24. The condition was relaxed in another application ﬁled by defendants 1to

3 by holding that if it becomes necessary, these fi ndmgs also could be re-agitated

in re-hearing the appeal. Chatfield, C.J. in paragraph 9 of the decns:on in XLVT.LR.
116 observed: T v

“The appeal has been now reheard on the basis of tiie above orders.
The 5th and 6th defendants are now dead; sothe contest is between
the 42nd defendant on the one hand and the defendzints. 1to 30n the
other. The result of the various orders above refemgghﬁbeﬁ_!h_at

“ the decision of this court passed ontheoriginal hearing. ofthe appeal

‘has been set aside.and as such it rio longer has any forceor validity. .
The decree of the District Court has been reviewexd subject to the -

result of the rehearing of the appeal. In disposirig of the appeal-
however this court has to regard the findings on centain of the ques-
tions in the case which were recorded in the former judgment as
comrect and cannot come to a different conclusion | in‘this judgment "

This would mean thatthe threefi f‘ndings which were soughtto be'protected inthe order

‘oh the review: petition became final only conditionally, condition being that if after
_ hearingthe parties it was found necessary to reopen the-other issues the court could
* do so. Inthejitigation which ended withthe decision in XLVT.L.R. 116, it cannot be
_ gaid that those findings were. either necessary for the ultimate.diisposal of the caseor

that they -are binding on the parties who uitimately succeeded in the case. Parties
who ultimately succeeded inthe case were Malankara Metropoolitan and his co-

_trustees. The suit itself was arepresentative suit representing ahe Onhedox Syrian
_chrlstian -Populatien of Malankara. : :

B 7 . ’ - L ! h
' 25.‘ ‘Fo_r ‘t_h,e above :reasens-. we agree with the leamipd single. Judge that
thedeeision inXUT.LAR. 1 that Ext.P18therein (Ext.BP In the Siamudayam case and-

.
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eeting was not validly convened and the plaintiffs’ election was
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: ‘as binding cnthe
; es) i i Hudaya canons accepted as .
i cases) is the version of A | : °
EXLB1k61 ) rta:?:: has 'nZJt become concluded and does not operate as res-judicat
Malankara c ‘ e | ‘ '
between the patrties. | : |
‘ | ' it i  District Court, Kottayam was occasioned by
: ayam suit in the District : '
26 _ Sa:l::: :ame two groups, namely, Patnarch‘ group ar.xd Qathohcos
disputes l:"et‘f;feein that suit, namely, Mar Poulose Atha.nasms and his co-trus:«::z :
g’mup-d Ptlaw:;vi been é'p‘pointé’d as’'Malankara Metropolitan and co-trustees a
claimed to

m et'n§ of the Malankara Association convened by the first piaintiff and held at
meeti

. Jit aqainst first defendant, Catholicos-cum-

o s filed the suit' against the fin : 7 .

M ln'g:s rzen.MetT::)egomah Basselious Geevarghese Il and trustees and others of his
alanka ' '

r i the lawful Malankara Metropolitan and
"grot aking declaration that first plaintiff was wh .
gﬁugf?:;kai:g g were the co-trustees entitled to administer the common propetties of
- Plaintiffs,

trespassers
dants 1 to 3 were pretenders and t 7

a church and that defenc ) o
the Mal?nka( r possession of the trust properties from th?m and dlreqt!n‘gj them
and t‘;rew::ouzts and surrender properties and for an injunction restraining first
to render a

dant from doing any act in his capacity as Catholicos and defendarits 2 and 3
" defendan _

officio President and trustee of the Malankara Association. Itwas common
. the ex- , ,

olitan i lection by the
' olitan must be accepted by elecu?nf)r se i
i tha.t “M?lankasl:n:i::;rgs the‘Malankara Association.  Plaintiffs challeng?ed the
community repref the; first defendant asMalankara Metropolitan atthe meeting held
allegeDd gle::ilr?:r; Kbttayam shiort while before the alleged election of the plaintiffs.
at M- . e 3 £}

intifis.contended thiat first defendant and his group had become heretics ang alien
- Plaintiffs:

 faith by opposiing true Patriarch Abdulla il and'supporting the pretender Abdy
tothe 191

siah and he and lhis group had given up allegience to and had gone out of the
- Messia :

bt e h and framed a Constitution
church and wab"?':;:. '(?afl:‘;\iﬂc,:o: hgggeh'»usummion amounted to rejection of
Patriarchal powers {0 th dto heresy. The suit was a representative suit. Deferndants
Patriarch an::‘d hls‘dig',’.::lér?:’ averments in the plaint and contended that. Catholicate
1ftc: : g:g:eir:;;":'mmaw had its headquarters at Selucia and later at
of the & |

granting

Tigris -

8. till a
jolicos was appointed atMalankara by Patriarch Abdul Messiah,_that none of the
Catholicos )

e S - or rejection of dignity of Patriarch or
AR 4 amount to heres OrtO.-U,S'eraﬂon orreie s 7 o i
acts‘al!e.ged am&:'fﬁ,:ﬁfgm ch]:xrch or establishment of anew church, Th,e.questlon as
cesiatlglgftﬁ':vers;bhs of the Hudaya canons is the version accepted asbindinginthe
to whic : |

kara church éliso-.came. upfor consideration. The-¢ouirt, inter alia, found that the
- Malankara | )

ng at whic intiffs 110 3 were electedwas convened without notice to all the
meeting h pllaintiffs 1to 3 were cter : i
c L~ b | e

herefore the
invaiid, that
defendants had not: become heretics or alien and had not gone - out of 1

he church or
foundedanew chuirch. Accordingly. District Court dismissed the suit. O
foundedanew chuirch. A ]

] ‘ Rissue No.13
lating to canons District Courtupheld the version propounded by Catholicos group
relatin ‘ Rt o '
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namely, Ext.A26 (Ext.A in the Interpleader suit and Ext.A90 in the' present litigation).
Plaintitfs filed appeal before the Travancore High Court. The appeal by the plaintiffs
was allowed and the suit was decreed by the FullBench of the . Travancore High Court
iinthe decision reported in 1946 T.L.R.683. In.regardto canons, the High Court upheld
Ext.BP set up by the Patriarch group. Defendants 1 to 3 applied for review of the
judgment and that was dismissed. In appeal Supreme Court allowed the review
petition in AIR 1954 S.C.526 with direction to the High Court to rehear the appeal,
Appeal was re-heard and again allowed in.the decision reported in 1957-KLT 63. Suit
was decreed reversmg the decision of the District Court. Defendants 1 to 3 challenged
the same in appeal before the Supreme Court which disposed of the same by the

decision reported in AIR 1959 S.C.31. The. Supreme Court -set aside the judgment of -

the High court and restored the decree of the District Court. Thus the Samudayam suit
ended with decision against Patriarch group and conﬁrmnng the decree passed by the
Dnstnct court dismissing the suit. . ‘

.27, Catholicos group contended that thefinding of the District Courtinthe
Samudayam suit upholding Ext.A26 namely, present Ext.AS0 as binding version of
Hudaya canons: has become concluded and Patriarch group is precluded from setting
up rival version on account of resjudicata. When confronted with the argument ofthe
other side that the finding of the District Court on this question was reversed by the High
Court which upheld therival version propounded by the Patriarch group, the -answer

" s that (i) finding of the District Court is by implication actepted by the Supreme Court

and (i) - rpstoration of the decree of. the District Court restores ‘the finding of ‘' the
_District Court. Patriarch: group further contends that determination of the question
1as to which is the blndlng version. of Hudaya ganons was wholly unnaces ry inthe
" light of the narrow question on which the cg

thereforethe finding of District Court may notbe concluded by res- 1ud|cata Learned

~ counsel appearing for the Cathohcos group also relied on certian observations in the

Supreme Court judgment.’ To appreciate thess contentions it.is necessary to study
closely the ]udgment of the Supreme Gourt

v 28 The Supreme court held that plamtrffs havmg brought the. suit claimirig
to be trustees, suit must be regarded as brought on the strength oftitle and their title
is based on their election at the meeting held at Karingasseri. The meeting was
admittedly held without notice to members of the Catholicos group as they were quite
‘erroneously regarded as having gone out ofthe church. The Supreme Court therefore
held that the meeting was not lawful.and the decisions at the meeting were not binding
on the community and theréfore election of the plaintitfs was unsustainable. The
Supreme Court further held that defendants and their group had not become ipso-

' fabto heretics or aliens aridhad not gone out of the church and hience the meeting. -

without notice to the parishes owing loyalty to Catholicos group was not a valid

meeting and therefore elecion of theplaintiffswas notvalid and the suit based on title

‘mustfail, This will clearly show that question astowhich oftheversiens of the Hudaya

upreme. Court.decided the case and
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. canonsis the version accepted by and binding on the Malankaratommunity was not
at all necessary to be decided by the Supreme Court. The decision rested only on two
aspects as indicated above, namely, whether the meeting which elected plaintiffs was
valid and whether defendants had become ipso-facto heretics oraliens etc. In fact

~ aperusal of the judgment of the Supreme Court shows that the question as to which

version of the Hudaya canons is to be upheld was not even considered by the

‘Supreme Court. Thatwas becausethe decision rested onthe plaintiff's failure to prove

title and to prove that defendants had become ipso-facto heretics etc.

29. Plaintiffs were allowed by the Supreme Court to argue their case not

merely on the strength of their title but also as miembers of the Christian community .

suing in a representative capacity. Various grounds alleged to be.constituting herasy
- or amounting to going out of the church or forming a new church were considered by
the Supreme Count, which held that in the interpleader suitidentical contentions had
been rejected and the contentions of the Patriarch group were barred by res judicata,
: (Vide the conclusion in paragraph 32). ;

30. Patriarch group.urged before the Supremé Court that apart from-the
grounhs set upinthe interpleader suit they relied on cause of action founded on new
- charges which disqualify the defendants in the suit from acting as trustees of the
-chureh properties; the new charges were: ) S

. {p-Byadopting the Constitution of 1934 which takes awaythe Supremacy of
¢ the Patriarch, defendants had set up a new church. o :

(i) By inserting clause (5) in the Constitution declaring Ext.A90 as the true

version of the-.canons binding on the: thurch, defendants had‘rgpudiated the

canons which had been found to bethe true canons binding'on the church
Jinthe Interpleader suit and had thereby gone out of the church,

(i-a) The privilege of the Patriarch alohe to ordain Meﬁfopolltaﬁs and to
consecrate Morone had been taken away 8s aconsequence ofthe adoption

of the wrong version of the canons indicating that defendants set up a new

- church.

(ib) The privilege of the perquisites. of the Ressisa had been denieq to
Patriarch by the new Constitution in breach of the true canons. '

(i) Thatthere hadbeen acomplete transter of the trust properties from the
beneficiaries, namely, Malankara Jacobite Syrian Churchtothe new church;
. () Re-establishment cf the institution of the Catholicate of the Eastn
Malabar having jurisdiction over India, Burma, Ceylon and ther countries in
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the East was dlfferent from the institution of Catholicate that was the sub;ect
* matter of the Interpleader suit.

31. The Supreme Court held that charges (i), (i) and (ji-a) did not arise from
the pleadings in the case and declined to permit the plaintiffs to urge those charges.
with reference to charges (i) and (ii-a) relating to canons plaintiffs relied on thefinding
onissue Nos.13and 16to contend that loss of status of Catholicos group as. members

of the Malankara church by acceptance of the wrong canons was within the scope of |

those twoissues and that partiestothe suitwentto trial with that understanding. The
Supfeme' Court fejected these contentions by referring- to the pleadings which
indicated how and why Hudaya canons came to be pleaded-and discussed in the
case. Plaintiffs m‘puted certian acts and conduct to the defendants and contended

_ that by reason thereof the defendants had become heretics or aliens or had gone out

ofthechurch andthese nmputatlons formed subject matter of issues 14 and 15andthe
conclusions to be drawn from the findings on those issues were the subject matter of
issue Nos.16 and 17. Defendants similarly imputed certian acts and-conduct to the

' plaintifisasa resutt of which accoridngtothem, plaintiffs had separated from the church.
. andconstituted a new church. Issues 19 and 20were directed to this counter charge.

The Supreme Court thereupon observed in paragraph 35:

" “In order to decide these charges and counter charges it is absolutely
" necessary to determine which is the correct book of canons, forthe: -
plaintiffs founded their charges on Ext.BP - Ext 18 in O.S. No:.94.of . -
. 1088 and the defendants took their stand on Ext.26 - ExtAin 0.S. 94
of 1088. Issue No.13 was directed to determine.that question. Issue
"No.16 is concemned with the conclusions 'to be drawn from the -
~ findings on issues Nos.14 and 15, The plaintiffs cannot be permitted
to use issue No. 16as a gendral issue not limited to the subject matter
_of issues 14 and 15, for that will be stretching it far bayond its '
!egmmate purpose" T

lt is true that in order to decide issues-14,15,16,17,18,19 and 20 it was: \necessary

~ answer issue No,13. regarding the binding version of Hudaya canons. The District

Court decided the issue infavour of the Catholicos group and the High Court dscided
theissue infavour of Patriarch group. Thisdoes not mean that fi indings were really
relevant or necessary for the ultimate decision in the litigation by the Supreme Court.
Issues 14 1017 and 19 and 20 weré raised by the plaintiffs and ‘had to. be decided.
The District Céurt.and the High Coun recorded. conflictingfindings and the Supreme
Court held that deféndants, as alleged by the piaintiffs, had not become heretics or
aflens and had not gone out of the church and had not founded a_new chisrch by

vmue ot certian actions feferred to by the.plaintiffs. Equally plaintiffs also hadnot

become subjectedito such disability. This finting rested not on any version of the
canons but on the:ground that admittedly the canens relied en by both: greups or any
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other ecclesiastical law did not provide that by such alleged act of the two groups,
they would ipso-facto become heretics or aliens or would be deemed to have gone out

~ ofthe church or founded anew church. We have already pointed outthatthe Supreme,

Court did not decide as to which was the birding version of Hudaya canons. ltis seen
that the ultimate decision of the Supreme Court did not rest on either version of. the
Hudaya canons. Therefore. the observations in ‘paragraph 35 referred to above

"cannot support the plea ofres 1udlcata raised by te Catholicos group. Supreme

court cannot be sald to have decided the quesrton by 1mpl|catlon

- 32. The Supreme Court set asude the 1udgment of the Hrgh Court and

.restored the decree of thetrial court, decree beingone of dismissal of suit. According

to Sri Nariman, appearing for the appellants, restoration of the decree’ restored
findings of the District Court. What was restored was the decree of thetrial court and

-not the: ]udgmerlt of the trial court. “Decree” is defined in S.2(2) of the Code of Civil
‘Procedure as the formal expression. ‘of an adjudication which, so far-as regards the

court expressing it, concluslvely determmesathe rights of the parties with regard to all

" or any of the matters in controversy. The adjudication was that the plaintiffs had no
title.to ‘sue .and defendants had not become heretics or aliens.and had not gone out

of the church or formed a new church and the. suit deserved to be dismissed.
«Judgment” is defined in S.2(9) of the Code of Civil Procedure .as the statement given
bythe ]udge ofthe grounds of a decree.or order. When thedecree of- the trial court
is restored, automatically judgment -ofthe_trial court-is_not restored. The trial court
had its:-own reasons for dismissing the suit. The Supreme Court had its own reasons
forconfirming the dismissal of the sult. Therefore, the reasons given by theSupreme

'Court must betreated as reasons.in support of the decree which ultimately took shape.

In other words, thedecree in the Samudayam sult stands for the reasons given by the
Supreme Court and ‘not for the reasons given.by the trial-court."'When a decree is

challénged in appeal finality-of the decree: is lost. Once an appeal is disposed ofitis

the appellate judgment which: should be considered for the purpose of deciding the

question of res judicata, Appellate judgment supersedes the. judgment of the trial -

court, and it is no longer opento look into the judgment of the trial. court except to the
extent it .might have been specifically confimed by the appellate court. See

.Benodlal:Chakravarthy v. Secretary of State for India (AIR 1931 Cal 239) and Venkrtes-

waruluv. Venkrtaneraslmham & others (AIR 1957 A P. 557)

33 We have already seen that ﬁndlng of the Dlstrict Court regardmg

canons was reversed by the High. Court. The Supreme Court did not prongun¢e on

-the question . That being so, it cannot be said that the Supreme Court by implication
" upheld the finding of the District Court or that of the High Court. The finding of the

District Court lost its vitality when the High-Count decided the appeal. The finding of

.the High Court ceased to-be conclusive when the Supreme Court decided the, case
on specific. grounds recitad in the judgment and without going. into the validity of the
grounds: havlnglrelation tothe canons. Wherethe trial courtdisposes of asuiton mqre
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than one ground and the appellate court finds that decision on one ground is
sufficient to dispose of the appeal and decides that ground and disposes of the
appeal, what is conclusive is only the ground so decided. The finding of the trial court
which did not come up for consideration before the appellate court and which was not
as a matter of fact considered because it was not necessary to be considered cannot
be res judicata. See Sheosagar v. Sitaram.(.L.R. 24 Cal. 616) (P.C.), Abdulla Azhgar
AliKhan v. Ganesh Dar (AIR 1917 P.C. 201), Venkitaratnamma & others v. Krishnamma
& others (1921) 13 LW. 35 (FB) = AIR 1921 Madras 21), Law is also well settled that.
where a finding on anissue is not necessaryfor the disposal of the suit, the finding
therein is not res judicata. See Midnapur Zamindari Co. Ltd. v. Naresh Narayan Roy
(AIR1922P.C. 241) and Ar;un Slngh & others v. Tara Das Ghosh & others (AIR 1974 Pat.
1(F. B)
34. Sri Nariman, learned counsel for the appellants, relying on Midnapur
Zamindari-Co. Ltd. v. Naresh Narayan Roy (AIR 1922 P.C. 241), submitted that even if
thefinding is not res judicata it shifts the burden of proof. In that case there was an

“earlier suit by the respondent s father for- possesslon where the defendant pleaded

_occupancy right and also that the suit was premature.. The Sub Court held that
defendants had no. occupancy right but the suit was prerﬁature and dismissed the
suit. Bothsides preferred appeals before the appellate court. Appellate court agreed

- that the suit was premature which ﬂndlng would have been' sufficient to sustain the

decree. Counsel’ for the defendants pressed his-challenge ‘against the f‘ndmg
against right of occupancy. Appellate court expressed its view that it would be a

‘monstrous straining ofthe lawto apply the term “right of occupancy, tosuch anestate
- . asthis”. The questionwas whether the alleged finding regarding occupancy right

was conslusive. The Privy Councit held that it is not sufficient to find the actual plea of -
res judicata since the ‘defendants having sutceeded onthe other plea had no".
cccasion to go further as to.the finding agalnS( them. The Privy Council further
observed that “it is the fi finding of a court which wasl dealing with facts nearer to tHair
ken than the facts are to.the Board now, it certainly creates ‘a paramount duty onthe
appellants to dlsplace the flndmg. aduty which theyhave not been able to perform”.
Taklng the observations as a whole, we are not able t0 agree that the decision lays -

down any general prineiple of shifting of the burden of proof. The observation is made

inthe ' pecullar fact situation ¢f the case and cannot have general application. As

observed in Prahlad Chandra Singh v. Bhim'Mahto.and others (AIR 1940 Patna341), -
observations of the Privy Council must be. read with réference to the facts of the case. -
The ebservation relates tothe probative valugof afinding which does not operate asres
judicata. In the Samudayamsuit the High Court has reversed the findings of the -
Vlew on the same. itis dlfficult to ac_c_epl thatthe ,ﬂndlng, of thev Dlstrl_ct Court sdwlves :
and shifts the burden of proof, We therafora reject the contention that-the finding of

. the District Court in the Samudayam sult operatés asres]udlcata or shrﬂs burden :

of proof. .

)
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35. Since there is no independent evidence on the basns of which we can
hold either of the versions to be the version binding'on the Malankara Orthodox Syrian
Christian community and since findings in the prevuous litigations are not res judicata,
we have to hold that neither version of the canons is proved to be the version binding
~ onthecommunity. Thisof course willnot preclude us fromacting onthose provisions
of the rival versions which are identical but we cannot act on the conﬂlctmg provisions
of the two, versions Points answered accordingly.:

'A'

"a6. Points 410 s:—

. (4) Whether the Cathohcate established under Ext. A14 by Patnarch Abdul

messiah with powers as provuded for in Ext.A14 is valid and binding on the
entire Malankara Church?

~
\

(5) Whether by such’ estabhshment of the Cathohcate the Patriarch was
deprived-of his powers.to ordain Métropolitans, consecrate/seng Morone or

- to exercise any other spiritual power over the Malankara Church thereby
vreducing his powers to avamshing point? ce

N .(6) Whether contentrons in points 4 and Sare barred by res
_paitiesin Patriarch’s group by reason ofthe decision ofthe
Courtin Interpleader Suit (45 TLR 116) and by reason of t

- SUpreme Court in Samudayarn Surt (AIR 1959 SC 31)7

judicata against -
Travancore High
he decision of the

37 There isno dnspute that there was an: instltutron by narne Catholicate of
the East in the-early centuries and it fell into disuse later. According to Cathoiicos
group, this was re-established in Malankara - by Patriarch: ‘Abdy Messiah ag per
Ext.A13(a) Kalpana of 1912 and Ext.A14 Kalpana of 1913. Some ofthe - Parties to the
litigatich belenging to the Patriarch group deny that a valid-Catholicate was re-
 established. ~Catholicos group further contends that. by such establtshment- power
. of Patriarch has been reducedto a vantshmg pornt o o

. 38 A convenient comparatlve table of .the various, provrsrons in. the rtval
versions of the-Hudaya Canons is found at page 36 to 41- ofthe deciSlon\repg fted |
XL TLR 1. Since neither version is acceptable, we ean consider ‘only provisi in
commanioboth versions. The.canons basically.contain decisions of varioys Con r'tm;:s
ofthe Bishops of various churches In the werld. We are concerned with the docia cils
ofthe Council ofNicea, Bath the versionsindicate thatthere shall be * fOUrPama'o:s
according to four quarters of the world, namely, Patriarch of Rome; an dwith himf::} S
of Alexandria; and with himthat of Constantinople; ..........; with. himthat of Antiach, at

autharity over allthe East; .........she (Jerusalem) shall have from to- da ; who -
~ the honour of the - filth Patriarchate......... V orward

i)
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Andtothe great Metropolitan of the East is from this time onwards given the
authority to consecrate Metropolitans in_the East like Patriarchs, and he (the great
Metropolitan) shall be proclaimed Catholicos; and when he attends the Synod of the
Waest, his throne shall be arranged above all the Metrogohtans with the Patriarch of

- Jerusalem

According to Ext.B161, the Catholicos shall act .according to orders of and besubject
to the Patriarch of Antioch-and shall not defy his superior. InExt.AS0itis further stated
that “Patriarch of Antioch shall not enter the eparchy of Tigris by way of administration,
except when invited; and the Maphrian ‘shall not enter those of the Patriarch.”, but this
provision is absentin Ext.B161. Ext.A90 also states that “When the Maphrian is
present with the Patriarch of Antloch he shall sit first . at his right hand, and shall be
proclaimed after him,-and shall receive the Eucharist after him.” In the rival version,
Patriarch of Antioch is described as “whois.his head or superior”. Ext.A90 states.that
“patriarch shallnotbe consecrated without the assent of the-Maphrain, if he Is alive;

otherwise, the Eastern-have the right to consecrate b themseives a Ma hrian for

-them._ Concerning- whether the‘Maphrian or the head of the Synod shall lay hands on

the Patriarch, the Easterns shall elect two Bishops and the Westerns two; and'whom
these four approve he shall lay hands.” . In the rival version the second sentence is
absent and instead it is stated “The,Easterns have no right. to consecrate. for
themselves aMaphrian, Metropolitan or a Bishop in defiance of or agdinstthe will ofthe
Patriarch of Antioch”. In. Ext.B161 it is stated that “Malphrian has power to

‘consecrate Metropolitans and Episcopas. Ifthereis not the Malphrian, Metropolitans
" have no power to consecrate one another. But the Patriarch should consecrate them.”

in EXt.AQO the Patriarchal See but notthe Cathalicate is referred toas having aThrone.

-39. In ExtA13(a) Kalpana of 1912 issued by Patriarch Abdul Messuah itis
stated thatthe Malankara Metropolitan. Mar Evanious has been selectedtothe posiuon

. of Catholicos at the Parumala meetirig, that his fitness from the ecclesiastical point of

view has been examined by the Patiiarch and he has been found to be fit to be
Catholicos. ltmentions that Patriarch-has been persuaded to retain him as Catholicos
or Maphrian to ook after all spiritual néeds in accordance with the faith of the
community, that Mar Evanious appeared before him at his request and has been
ordained as Cathalicos of the East or Maphrian of India and other. places, that is,
Catholicate of the Throne.of St. Thomas and is authorised to attend to the spiritual
functions, namely, ordaining Metropolitans and Episcopas, consecrating Holy Morone,
attendingto all other spiritual'matters in'particular to reign over, theKandanad Diccese
{then Malankara ‘had dnly one Diocese). Patrlarch also exhorted the faithful to abey
and love the Cathe!ncos , _

~40. iExt;A-1'3(a): was followed by Ext.A14 Kalpana dated 19-2-1913 lsms:_ed- by
patriarch AbdulMessiah. it begins by blessing “our beloved Catholicos and others in

the Malankara Church”. "It reférs to the discord shown by Abdulla |l and wams them
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\ whichis built, the Holy Catholic and Apostolic Church, Wh
< -Peter, on *

three new Métropolitans and put the Catholicate oh an’institution
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‘ : e Malankara
his tanical .deeds It shows thatin response to the request of th &
~about his sate = N2

ity i ian, thatis, Catholicos by name: Pouk')se
Christians Abdul Messuarl;le ;r:ﬁa;;iw;:::a& S being Gheevarghe.se gregqrnus.
Bassalios and three., Evanios and the third - Gheevarghese Phllexlngs and
the vsecond, Joachlrlnl't appears to us that, unless we do.instal.a Cathol;co.s, our
proceeds tc? state thatious causes, is not likely to stand firm, in purity ansi holiness.
Ch;rch, Qv:;‘;gd;?e;:;e that by the might of our Lord, it will endure to Eternity,
And, now,

in purity

i » d in_the loving bond of

g " in times past be ﬂ’lﬁ"“_eﬁ‘_‘_g_h

' and more than |n. : S, we leave you.

-and hom?ess. ith_the Throne of Antio6h.......c.....eeeeen.. As for Ol:lrsdih;e e o

Rest assured thal thouch we leave vouwh shal never b6 urmindi s s SELe v
Rest assure !

.

litans - your shepherds — will fulfil all your wants. The Catholicos aided b
Metropolitans - your

l

d authority to instal-a Catholicos, when a Catholicos dies. No one can
sanction an al

' : in the exercise of tis right and do'allthings properly, and in conformity with
* resist you in the exercise of thiis right

. esided ionysiug Metropoli-
, s medt ommittee, presided over by Dionys » Metropo
precedents v:th thw: ::seezfctt? 30(:." love, ..............Ye faint notin yourtrue faith of Sajnt
tan of Malankara. ‘

atwe enjoin
‘ tinduce you to sever

i I conduct of a usurper, may no

e is that the unlawful ¢

your true lovi

. 8 connecting you with the A ostolic Throne
%eﬁ%:.—sgh.- T?his is sufficient for your .9!1"9“}9""’?“" ; S
41, The Nicsan Gounc refers to Six Insitutions, oanl
ome, Alexandria, Constantinopole, Antioch, Bishopric of Je
Rome, AI:XT"; nour of the fifth Patriarch (because cfts association
conferredthe d also the Great Metropolitanate - of the East .‘
ot the Lord) anc ah ‘date “onwards the Great Metropolitan of the East shall be
decided that l‘rom.t at d shall have the authority to consecrate Metropalitans inthe
proclaimed catholycqsah 'Synod his Throne shall be above allMetropolitang with
East like Patriarchs. Int ‘ea?gm The Catholicats. was originally st Selygiq andlater
the Patriarchate of ":f?s it fe'll into disuse. C_a_,tholicatg of the East ‘Was always -
at Tigris and tt,le@? r?arehof Antioch. Jurisdiction of the Catholicate ofthe East has
associated with the Patof the jurisdiction of the Patriarchate of Antiogh; Exts.A13(a) apg
always baen ina part indicate that the Malankara Orthodox ~ Syrian Christian
A4 Folpanas ‘cleaﬂtywnh‘él"oblems of accessability to the Patriarch of Antioch,
commnity was .bestfa_; - 'rabhv- distance and time created distresg toand helpeq
Evidently the gap (; i?n toh% ‘community here. As observed. in the Wo Kalpanas, the-
to createdissgqs10n superior spiritual personality in Malankara Who can atteng 1o
mﬂm dl(tas\::sd ;m these circumstances that Abdul Messiah w

v ho had tome down
Malankara ordained the then Malankara Melropelitan as Cathoficos &nd ordaineg
to Malankara ordained tf

al basis. by deslaring

Pattiarchates of
rusalem which is
Withthe birth place -
The Nicean Council
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that Catholicos shall: ordain Metropolitans and consecrate Holy Morone and s

sive Catholicos shall: be installed by the Metropolitans. Till then there"was c}mucc&:r_s_
Metropclitan in Malankara. Three new Metropolitants were ordained with a vj;e one
institutionalise the Catholicate. The establishment of the Catholicate and other b\:pt_o
provisionsin Ext.A13(a) and Ext.A14 are consistent with the common provison =
therival version of the Canons. Hencethere can be no doubt that what Exts aa S :;:
A14 did was to revive or re-establish the Catholicate which was originaliy. at Seljgia

and later at Tigris.

42. It is argued by Sri.Padmanabhan that revival of the Catholicate in
Malankara was not a valid act. The argument is that the Patriarch had no power t
revive or re-establish the Catholicate. Though in some ofthe pleadings we find ao
averment that establishment or revival of Catholicate is not valid and binding on thre1
Malankara Church, no pleading contains grounds on which the validity is challenged. |f
the Patriarch of Antioch was the supreme spiritual head of the Orthodox Syrian Cuhur;:h
in all the East and if Catholicate was religious office’ which functioned within the
jurisdiction of Patriarchate, and it may be noted the supremaby of the Patriarchate of
Antioch or more correctly the erstwhile Supremacy is not under challenge, the only
legitimate conclusion is that Patr_iarch of Antioch had full authority to revivé the defunct
Catholicate and ordain Catholicos and to make such other arrangements as were
necessary to maintain and continue the Catholicate. Thatwas what was done by virtue
of Exts.A13(2) and A14. No Canonical authority has been placed before us to
indicate absence of any power inthe Patriarch of Antioch to revive the Catholicate or
to arrange ascheme as found in Ext.A14 for perpetuation of Catholicate. By Ext.A14
the Catholicos in Malankara has not been given any power in excess of what the
Maphrian or Cathalicos was recognised to have under the rival versions of the Canons.

43, The second line of attack against the validity of the Catholicate rests on
the authority of Abdul Messiah as Patriarch. Admittedly Abdul Messiah was installed as
Patriarch priorto theinstallation of Abdulla Il. At that time Patriarch was functioning
within the Turkish jurisdiction. The Turkish Government withdrew the firman granted
earlier recognising Abdul Messiah as Patriarch. Subsequently Abdulla Il was installed
as Patriarch. In the interpleader suit, one of the charges aginst first defendant
(trans posed as plaintiff) was that he supported Abdul Messiah who had ceased to be
patriarch and defied the authority of Abdulla Il and thereby had become alien and
ceasedto be 2 member of the church. This contention was rejected ultimately by the
h of the Travancore High Courtin XLV TLR 116. In doing so, High Court had
whether Abdul Messiah was competent to act as Patriarch. Patriarch group
hada contention that prior to lhe? withdrawal of the firman by the Turkish Government,
Abdul Messiah had been synodically removed or deposed from his office. The High
Court indicated that such synodical removal had not been proved. The High Court
indicated that both versions of the Canons contemplate simultaneous existence of
two Patriarchs, oné of whom should reign and the other should sit idle. Chatfield C.J.

Ful! Benc
toconsider
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observed : “Two things seem io be conceded on both sides, namely that the Firman
issued to Abdul Messiah was withdrawn and that such withdrawal in itself has no effect
onthe exercise by a Patriarch of purely spiritual functions.......In addition it is extremely
hard to ascertain onthe evidence before the court that the person recognised by the
first defendant as Patriarch had no claimsto be regarded as such. The possible
existence of two Patriarchs at the same time is recognised by the Canon irrespective
ofany dispute as to matiers of faith. 'It is true that one of them should sit idle but as to
what will happen if he does not but does such acts as consecrating Morone or
ordaining Metropolitan there are no means of knowing.” Chatfield C.J. further
observed: “.......In any case it is not contended that the appointment of a Catholicos
is.a thing whichis in itself forbidden and to work for which is asign of disloyalty to the
church. In the Canon of Nicea as given on both Exts.A. and 18 there is express
provision for a great Metropolitan of the East who was to have power like the Patriarch
to copisecrate Metropalitans in the East.”

Parameswaran Pillai, J. observed: At best what he did was, when Abdulla and Abdul
Messiah both claimed to be the Patriarchs of Antioch, he acknowledged the latter as
the true Patriarch in preference to the former. If he was wrong in this he has
committed a spiritual offence for which his spiritual superiors might punish him in a
proper proceeding. This court has nothingto do with his spiritual offence.” we
reiterate that our attention has not been drawn by any of learned counsel who
appeared before us to any evidence in this case to indicate that Abdul Messijah had
been synodically removed or deposed and, therefore, he ceasedto possess spiritual
powers of Patriarch. The fact that temporal government withdrew his recognition
cannot affect the spiritual standing and position of Abdul Messiah. The Canons
themselves admit of a situation where there could be two Patriarchs. Effect of duality
was sought tobe gotoverin the Canons by stating that one should reign and the other
should sitidle. Of the two rivals undoubtedly Abdul Messiah was the senior. Without
anything more, we cannot assume that he was the Patriarch whe should have sat idle,
Hence we hold that it is not proved that Abdul Messiah had canonica!l_y ceased to be
Patriarch and was davoid of spiritual powers when he issued Exis.A13(a) and A1 4. The
challenge against the validity of the revival of the Catholicate must faijl,

44. The next question is whether by reviving the Catholicate, Patriarch
was deprived of his power to ordain Metropolitans and consecrate Morong etc.
“thereby reducing his power to avanishing point"? We have already referred in some
detail to the provisions of Exts.A13(a) and A14 whereby the Catholicate of the East
was revived in Malankaraand Catholicoswas installed with power to ordain Metropoli-
tans and consecrate Morone which power is recognised in the Maphrian or Catholicos
of the East in both versions of the Canons. Canons recognise authority of hotn
Patriarch and Maphrian or Catholicos of the East to ordain Metropolitan and
consecrate Morone. Neitherversion of the Canons indicates that this power of any one
of the dignitaries is subjectto the power of ather. Thereis nothing in the rivaj versions
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of the Canons or Exts.A13(a) and A14 toindicate that when the Catholicate is revived
with power in the Catholicos to ordain Metropolitans and consecrate Morone, the
pre-existing power inthe Patriarch was intendedto be taken away or given up. There
is no dispute about the amplitude of the pre-existing powers of the Patriarch. In the
Cochin Royal Court of Appeal case (Ext.B110), which of course was not a
representative action, the Final Court of Appeal in the then Cochin State held that
Patriarch of Antioch was the paramount ecclesiastical authority over the Malankara
See. Tie Travancore Royal Court of Final Appeal in Ext.B74 judgment which, as
learned single Judge indicated in the judgment under appeal, has beer accepted by

both the groups, held that “the ecclesiastical supremécy of the See of Antioch over

Syrian Churchin Travancore has been all along recognised and acknowledged by the
Jacobite Syrian Community and their Metropolitans from time to time to manage the
spiritual matters of local church, in sending Morone to be used in churches in this
country for baptismal and other purposes and general supervision over the spiritual
government of the church.” The court also held and this is not challenged by any one
that the authority of Patriarch was never extended to government of temporalities of the
Malankara Church. Itis seen that Patriarch of Antioch was recognised to have
general supervision over the spiritual government of Malankara Church. That power
has not been taken away expressly or by necessaryimplication by Exts.A13(a) or A14.

-45. Itis argued by Sri.Nariman that the co-existence oftwo authorities with
like powers could not have been in the contemplation of the Nicean Council or of the
Patriarch Abdul Messiah and duality power should not be encouraged. So far as
consecration of Morone is concerned, that is allowed for the Patriarch as well as
Catholicos by the Canons and power of Catholicos in this behalf was reiterated in
Ext.A14. If Canons recognise authority of two spiritual dignitaries to consecrate
Morone, it is futile at this stage to contend that Ext.A14 is bad because it creates duality
power. Duality has always existed and was not a phenomenon created by Abdul
Messiah. Dual authority to consecrate Morone cannot be regarded as something
undesirable. One may perhaps visualise duality of power to ordain Metropolitans
leading to complications. The question may be asked as to what is to happen
if both dignitaries indiscriminately ordain Metropolitans. So far as Malankara
Church is concerned, sucha contingency cannot occur. The Mulanthuruthy Synod’
representing the entire community decided on establishment of an organisation by
name Syrian' Christian Association which isto have a Chief Committee entrusted with
complete responsibility and management in all the affairs of the church and the
community. The question regarding power of Patriarch to ordain Metropolitans had
come up for consideration in the litigations referred to earlier. The Travancore Royal
Count of Final Appeal heid that Malankara Metropolitan should be a native of Malabar
consecraied by Patriarch or by duly authorised delegate and accepted by the people
as their Metropolitan to entitle him to spiritual and temporal government of local
church. In allthe subsequent decisions this idea has been re-iterated. In the light of
the Mulanthuruthy Synod decision, acceptance of the community must be under-
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stood to mean acceptance by the community through the Association which is the
representative'body of the community. Therefore, no Patriarch can ordain as
Metropolitan a person not acceptable to the community, i.e., the Association. This
disability will attach to Catholicos aiso. Therefore, the question of two dignitaries
ordaining two different persons as Metropolitans either of Malankara or of a diocese
does not arise, for the community or the representative Association will accept only
one and not both; however the Patriarch could .not be regarded as having active
spiritual supremacy.

46. Sri. Nariman also contended that by virtue of the establishment ofthe

Catholicate, power of Patriarch reached a vanishing point. For this purpose leared
counsel relies on the observations in paragraph 32 of the judgment of the Supreme
Courtin AIR.1959 SC 31. The Supreme Court observed that the Interpleader suit
decided that “neither (a) the repudiation of Abdulla I, nor (b) acceptance of Abdul
Messiah who had ceasedto be aPatriarch, nor (c) acceptance of the Catholicate with
powers as hereinbefore mentioned, nor (d) the reduction of the power of Patriarch to
avanishing point ipso facto constituted a heresy or amounted to voluntary separation
by setting up @ new church and that being the position those contentions cannot be
re-agitated in the present suit.”" This does not mean that in the view of the Supreme
Court the interpleader suit actually decided that there ‘was reduction of power of
Patriarch to a vanishing point by virtue of the establishment of Catholicate. | Their
Lordships were only indicating thatinterpleader suit decidedthat reduction of power
of Patriarch to a vanishing point, if any, did not ipso facto lead to heresy or the
Catholicos group becoming alien to church orgoing out of church. Thisis clear from
a reading of the final judgment in the interpleader suit in XLV TLR 116. There was no
contention in that suit that Patriarch had lost all his powers. We find the words
“yanishing point” used only in paragraph 34 at page 186. We quote: “By this last
action (establishment of Catholicate by Abdul Messiah) the church obtained a boon
which had been long desired and which had been refused by previous Patriarchs. This
boonwas thatthere would in future be an ecclesiastical superior residentin the country,
who could ordain Metropolitans and consecrate Morone, and thus the expense and

inconvenience of having to resort to Syria for these purposes would be avoided. Atthe "

same time it is contended that the tie between this church and the See of Antioch was
weakened almost to a_vanishing point, as the Patriarch wolld ordinarily have no

occasion in_the future to intervene in Malankara,” Though Chatfield C.J. referred

to this argument, learned Judge did not consider the validity of the argument and did
not express any opinion about it. Therefore, itis not possible to agree thatthere was,
in the previous litigation, any finding as to the revival of Catholicate resulting in
reduction of power of Patriarch to a vanishing point.

47. It is also argued that validity of revival of Catholicate and reduction
of power of Patriarch to a vanishing point are contentions barred by res judicata
against Patriarch group by virtue of the decision in the interpleader suit and the

w
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decision of the Supreme Court in the Samudayam Suit. We are not able to agree that
thereis any decision in either of the litigations regarding validity of the establishment
of the Cathalicate or the reduction thereby of the power of Patriarch to a vanishing
point. Learned single Judge rejected the plea of res judicata and with respect, we
agree with his view.

48. Sri. Nariman contended that in the Samudayam suit the Patriarch group
might and cught to have challenged the validity of the establishment of the Catholicate
and since itwas not so challenged, the present challenge is barred by constructive res
judicata within the meaning of Explanation6to S.11 C.P.C. The Samudayarm suit was
filed by persons claiming to be the Metropolitan Trustee and co-trusteesin the
Patriarch group against the Catholicos-cum- Malankara Metropolitan (Metropolitan
trustee), his co-trustees and others of the Catpollcos group. The suit was for
declaration that the first plaintiff was the lawful Malankara Metropolitan and the other
plaintiffs were the-lawful co-trustees entitled to administer the suit properties
belonging to Malankara church in common andthat defendants 1 to 3 were pretenders
and trespassers in wrongful possession and to compel them to render accounts and
surrender properties and for injunction restraining first defendant from any act in his
capacity as Malankara Metropolitan or Catholicos and defendats 2 and 3 from acting
as the lawful trustees. As the Supreme Court observed in the ultimate decision
reported in AIR 1959 SC 31 (paragraph 20), if plaintiffs were to succeed they must do
so on the strength of their own title. Plaintiffs based their title to trusteeship on their
election atthe Karingasseri meeting held on 22-8-1935 and the Supreme Court took
the view that since the meeting was held without notice to members of the opposite
group, it was not a valid meeting, and therefore, plaintiffs’ election was not valid and
the suit in the nature of ejectment must fail for wantof title. It was argued before the
Supreme Court® that exclusion of the members of the Catholicos group from the
meeting was justified since they andtheir partisans had become ipsofacto heretics
or aliens or had gone out of the church, acontention rejected by the Supreme Court
on the ground that various acts attributed to that group did not have such automatic
consequence, ‘The Supreme Court referred to the contention before the Full Benchin
the interpleader suit that acceptance of the establishment of Catholicate by Abdul

i Messiah led to establishment of anewchurch andthe defedants in that suit became

heretics and thefact that the court in the interpleader suit rejected that contention.
The Catholicate  is an ecclesiastical office cr dignity and has nothing to do with the
management of the Malankara Church property. The essential dispute in the
Samudaysm suit related to the question as to who among the rival claimants were
competent to be trustees. One ofthe arguments was that because of certain actions
of the Catholicos group they had become heretics or had gone out of the church or
constituted a new church. That contention was held against. Whether the
establishment of the Catholicate was invalid and if so what were the consequences
of the same were not matters which had any relevance in the Samudayam suit. It
cannotbe saidthat these pleas oughtto have been raised inthe prior suit, considering
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the frame of the suit. We, therefore, over-rule the contention thatthe challenge against
the validity of the establishment of the Catholicate is barred by constructive res
judicata.

49. On Points 4 to6 we hold that the Catholicate established under
Ext.A14 with powers as provided therein is valid and binding on the Malankara
Church, that by such establishment Patriarch has not been deprived of his powers
to ordain Metropolitans or consecrate Morone or to exercise any other recognised
spiritual power, though the power to ordain Metropolitans is subject to acceptance of
the Malankara community represented by the Association and that by the establish-
ment of the Catholicate spiritual power of the Patriarch has not been reduced to a
vanishing point, though the Patriarch could not be regarded as having active spiritual
supremacy. \ \

50. Points 7 to 15:

(7) Whether, Patriarch Yakub il by his conduct after the decision of the
Supreme Court has accepted the Catholicate established in 1912 by Abdul
Messiah and the provisions of the Constitution of the Malankara Church
governing the relationship between Patriarch and Catholicos and in the
matter of appointing successor-Catholicos?

(8) Is the Malankaira church essentially episcopal in character?

(9) Arethe parish churches constituents ofthe Malankara church or are they
autonomous units independent of the authority of the lawful episcopal
hierarchy of the Malankara church? '

(10) Whether the plea that the Constitution of 1934, as amended, is not
binding on the entire Malankara Syrian Christian community including its
dioceses, parishes and members is barred by the law of limitation and can be
raised as valid defence to the suit?

(11) Isthe Malankara Association a representative body that has the right
to bind the whole community and all the churches by its deliberations ang
actions? Is the contrary contention of Patriarch's group barred by res-
judicata by reason of the decision in the Samudaysm suit?

(12) Is the Constitution, Ext.A2 adopted by the Malankara Association inits
meeting held on 26-12-1934 valid and binding on the entire Malankarg
church? Is the contention of the defendants that the said Constitution isSnot
valid and binding on the entire Malankara church including its dioceses
parishes and institutions and members barred by res-judicata and construc:
tive res-judicata by reason of the decision in the Samudayam suit?

o
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(13) Whether, having regard to the resolutions passed in the Mulanthuruthy
Synod ‘allegedly empowering the Malankara Association with express
power to alter/frame rules and regulations concerningthe community and
parishes, the adoption of the Constitution in 1934 as in any way invalid or
void or destructive of the autonomy, if any, of the parish churches?

(14) Whether the defendants are estopped from challenging the amend-
ments to the 1934 Constitution in view of their conduct after the decision of
the Supreme Court?

(15) Is the Constitution valid and binding on the Malankara church, its
dioceses, parishes, institutions and members? Are the amended versions
of the Constitution Ext.A9 and A1 valid and binding? Are any of the provisions
of Exts.A2 or A9 or A1 invalid for any reason?

51. Learned single Judge held that while the Constitution framed in 1934
with amendments introduced in 1951 and 1967 is binding on the Malankara church
and common properties, it is not binding on parish churches and autonomous
institutions in regard to administration and management unless there has been
express surrender of autonomy by parish churches or other autonomous institutions,
that it is not binding on Knanaya churches since they have not acceptedit, thatitis not
binding onthe plaintchurches in O.S. No.1/79 and 5/79 since they havenot accepted
it, and that the relationship of Patriarch with Malankara churchis not as envisaged inthe
Constitution.

52. We will first consider two main questions arising for consideration in
regard to the above points. The first question is whether the Constitution was validly
adopted so as to bind the entire community, Malankara Association and the parish
churches. The second question is whether itis invalid for any of the reasons urged
by Patriarch group. One of the issues framed in O.S.No.4 of 1979 (Issue No.2) is
whether the Assocication is in existence. One fails to understand the rationale of the
issueorthe contention which gave riseto the issue. It was the Mulanthuruthy Synod
which gave birth to the Association. The proceedings of the Mulanthuruthy Synod
referredto the various measures to be taken for removing opposition and enhancing
unity and peace and stressed the need for firmness in faith, removal of obstacles like
disobedience, absence of people responsible tothink over common affairs and lack of
common funds. It indicated the measures to be taken in respect of the above and
recommended a meeting of the community to be called and appropriate decisions
to be arrived at. It furtherstated “In orderto raisea common fundfor the above purpose
and also for advancing the education of our community and in orderto enjoy the
' penefits thereof, it is quite necessary to consider the ways and means for the same.
Since the funds belonging to the churches have become very little on account of the
autocracy of the Metrans the only way is toraise the funds from the community without
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very much strain. Forthis an organisation forthe entire_community is necessary and

it should be named “The Syrian Christian Association”. The Patron shall be our

Patriarch and his successors and the ruling Metropolitan shall be its President.” It
prescribes the classes of members of the Association andstates that each church

joining the Association shall pay Rs.500/-. It further states “As the church has

suffered injuries due to lack of authority to counter-act the autocratic powers of the

prelates in Malayalam, it is essential to establishthe above said Association; but as it

is not feasible for all of them together to transact the business, a Chief Committee Q
consisting of eight of the priests assembled here, and sixteen of the laymen of the first

class with the ruling Metropolitan as President, shall be formed; the Committee shall

have a Secretary on monthly remuneration and a Shroff having given security. The o
committee is_entrusted with complete responsibility and management for every
matter connected with common religious _and communal affairs of the entire Syrian®
Community. As the church in general will derive allkinds of benefits by doing as
abovesaid, it is necessary to appoint the said priests and laymen in this Synod itself,
such persons being suitable for the purpose and interest in common affairs.”
‘Thereafter the Mulanthuruthy Synod' proceeded to elect members of the Committee.

It gave the Association power to remove members and join others or to confirm the
former members themselves. The Synod passed a further resolution to the effect
that for altering the existing rules relating to. the administration of the property
belonging to Church and to the Syrian community and for enacting new laws for the
same, for_examining and approving the accounts of the various churches, for
confirming_the Kaikars or Managers of the respective churches decided by the
Yogam, for making all efforts to advance the education ofthe community, for repairing
the churches which have fallen into disrepair, for building new churches and for
erecting schools, the above said committee shall have full responsibility. The Synod
further resolved that the Committee shall be responsible to collect and send the
Ressisa due to the Patriarch, to collect the Kaimuthu and other income due to the
ruling Metropolitan from the churches and in case it is not sufficient, to find out other
sources and also to effect payment of salary to the Vicars according to the capacity of
the parish and to pay the salary to the Secretary and others. The above decisions
were taken as early as on 27-6-1876. It has not been broughtto our notice that during &
the long history of the church for over a century there has been any effective challenge ‘ G
of the Mulanthuruthy Synod or the decisions thereof.it is our understanding that aj ©

the parties to the various litigations stand by legality of the Mulanthuruthy Synod :
and its deliberations and decisions. It is the Mulanthuruthy Synod which gave birth °
to the Malankara Association. Therefore the existence, factual or legal, ‘of the
Association cannot be successfully challenged.

53, The Patriarch group contended, and vehemently too, that the
Constitution of the Malankara Sabha approved in 1934 is not a valid one, since the
entire community and all parish churches were notrepresented atthe meeting which
adopted the Constitution. Whether the entire community or all the parish churches
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were represented or not was a matter which was directly in issue in the Samudayam
suit, for, in that suit the election of Metropolitan trustee and other trustrees of the
Malankara Sabha at that meeting was in challenge. When the c¢ase reached the
Supreme Court (AIR 1959 S.C. 31) itwas also argued that bringing into existence of the
Constitution with some objectionable provisions amounted to setting up a new church
or having gone out of the church and rendered Catholicos and his partisans heretics.
On the latter question the Supreme Court held that the contention not having been
urged in the pleadings could not be permitted to be raised. Dealing withthe former
question regarding the validity: of the meeting, the Supreme Court observed in
paragraph 41 of its judgment as follows:

“The M.D.Seminary meeting was convened by notices issued indi-
vidually to all the Jacobite Syrian Christian Churches in Malabar.
Three notices (Exts.59, 60 and 61) are alleged to have been sent
under the same cover and at the same time. Ext.59 purports to be
a notice issued by the defendant Basselios Catholicos. It is
addressedto Vicars, Kykars and Parishioners. The meeting was fixed
for Wednesday the 11th Dhanu 1101 (December 26, 1934). The first
item of the agenda was to elect one as Malankara Metropolitan.
Ext.60 is a notice emanating from three Vice-Presidents of the
Malankara Jacobite Syrian Association named therein and
addressed to the Vicars, Kykars and Parishioners. Itreferredtothe
Kalpana (meaning the notice) sent by Catholicos (Ext.59) and inti-
mated that a meeting of the Malankara Jacobite Syrian Association
would be heldin the M.D. Seminary on the appointed day and asking
them to elect a priest and a lay man from the Church as their
representatives. Ext.61is a notice by the Managing Committee of
the Association addressed to each church. This also refers to the
notice (Ext.59) issued by the Catholicos and fixes the meeting at the
same time and place. Besides these individual notices,
advertisements were issued intwo leading daily newspapers, copies
of which have been marked Exts.62 and 63. All that has been said in
paragraph 18 of the plaint is that no meeting was held and that even
if there was a meeting the same had not been held legally or
according tothe usages or convened by acompetent person or after
notice to all the churches according to custom. On a plain reading of
that paragraphthere can be no getting away from the fact that the only
objection taken is that the meeting had not been.convened by a
competent person and that notice had not been given to all the
churches. No other specific objection is taken to the validity of the

notice.”

The Supreme Court referred to the finding of the District Courtthat all the churches
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had been duly served and the meeting was 'properly convened and held. The
Supreme Court summarised the reasoning adopted by the District Judge as follows:
“() Alarge majority of churches being infavour of the defendants, there could be no
incentive onthe part of the defendantsto suppress the notices; (i) The evidence of the
plaintiff's witnesses clearly indicates that the partisans of the Patriarch: would not
have attended the meeting even if notices had been received from by them and
indeed, according to them, notices from heretics would not beread intheir churches
at all; (i) in point of fact two of the churches siding_with the plaintiffs had returned the
notices which were marked as Exts.150 and 151 and lastly (iv) that, apart from the
individual notices to the churches, there were advertisements issued in two leading
Malankara daily newspapers which have been marked Exts.62 ad 63.” The Supreme
Court ;firoceeded to observe that “although the fact that the churches siding with the
plaintiffs would not have attended the meeting does not appear to us to be sufficient
‘reason for not giving notice to them, it nevertheless has a bearing onthe question of the
probability or otherwise of the suppression 6f notices from the churches siding with
the plaintifis. The public advertisements in newspapers also negative the alleged
attempt at suppression of the notice. Further as the Mulanthuruthy resolutions embod-
ied in Ex.F.O. which records the proceedings of the meeting at which the Malankara
Association was constituted did not provide for any particular mode of service for
meetings, it was enough that the ordinary rules adopted by voluntary associations and
clubs had been followed, namely, that in the absence of any specific rulesthe mode
of service determined by the Managing Committee should prevail.” The Supreme
Court referred to the reversing jﬁ'dgment of the High Court where it was held that
Catholicos had no place inthe Assocuanon or in the Managing Committee and could
not be said to be competentto issue g@twe The Supreme Court after referring tothe
finding of the High Court on the quesiion as to whether notice had been issued and
served on all the churches, to some o the exhibits and evidence of witnesses, D.W.29
and P.W.2 and others held: “Apart from Exts.59, 60 and 61 the advertisements in the
newspapers evidenced by Exts.62 and 63 appear to us to be sufficient notice to al|
churches. Thereis no evidence atallthat any particular church did notinfact know that
ameeting was going to be held at the time and place hereinbefore mentioned. On the
materials placed before us we feel satisfied that the notices were served on all the
churches including those which sided with the plaintifis and that there was no
adequate ground for rejecting the finding of fact arrived at by the trial court on this
question after a fairand full consideration of the evidence on record.” In paragraph 43
the Supreme Court referred tothe fact that the three notices were senttogether angd
Ext.59 incorporated the agenda in full. It was thus that the validity of the meeting and
the election of the appellant - first defendant as Malankara Metropolitan and ex-officio
trustee as well as the election of other trustees were upheld. Plaintiff in the
Samudayam suit was suing in a representative capacity as representing the entire
community. The above findings of the Supreme Court are binding on the entire
community. It must necessarily follow that the M.D. Seminary meeting at which
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Constitution was approved was a competent and valid meeting to which representa-
tives of all the parish churches had been invited.

54. There is clear evidence to show, and this is not controvened, that the
notice ofthe meeting incorporated the agenda and one of the items inthe agendawas
“appraval of the Constitution”. Learned counsel representing the Patriarch group
contended that draft of the Constitution had not been circulated among the parish
churches along with the notice and therefore the churches had no opportunity to study
the draft Constitution and brief their elected representatives to express views
regarding draft Constitution as’a whole or particular provisions thereof. From the
Supreme Court judgment it is clear that three separate notices were issuedto allthe
parishes for the 1934 meeting. Ext.A4 in these cases is acopy of the notice sent
by the Catholicos. The notice statedthat it had become necessary to consider several
important matters relating to the community andthe meeting of the parishes was being
convened to be held on 26-12-1934 at 10.00 a.m. at the Kottayam M.D. Seminary. The
notice called upon each of the parishes tc elect one priest and two lay representatives
torepresent the parishes atthe meeting and meet their expenses out of parish funds
and required the representatives to attend the meeting with written authorisation
letters and full authority to express views and exercise voting rights in regard to
matters mentionedin the agenda attached tothe notice. The agendaconsisted of five
items, namely, (i) election of Malankara Metropolitan, (i) election ofMelpattakars,
(iii) election of members of the Managing Committee of the Association, (iv) adoption

of the draft Constitution approved by the Managing Committee and (v) other matters,
it any. '

55. It is true, as pointed out by learned counsel appearing for the
Patriarch group, that Ext.A4 does not specifically state that along with the notice
copy of the draft Constitution also had been senttothe parishes. But having regard
to common course of events it is difficult to accept that the authorities concerned did
not forward to each parish copy of the draft Constitution along with the notice.
Further, as pointed out by the Supreme Court in paragraph 16 of AIR 1959S.C. 31,
the draft Constitution was published as pamphlets. The Supreme Court further
pointed out that the meeting also unanimously adopted the Constitution. The
learned single judge has pointed out that the notice does not contain even a hint that
any rules affecting the individual parish churches are included in the Constitution
passed by the Managing Committee. Thoughthis statement is literally -correct, it is
of no legal consequence since we have indicated that having regard to common
course of events copy of the draft Constitution must necessarily have been sent to
parish churches along with the notice and copies of the draft Constitution, as pointed

- out by the Supreme Court, had been published in the form of pamphlets before the

meeting. All parishes had opportunity to consider the provisions of the draft
Constitution and brief their representatives in regard to the stand they should take at
the meeting.
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56. It is argued on behalf of the Patriarch group that Ext.A208 proceedings
ofthe 1934 meeting do not show that there was aclause by clause consideration of the
Constitution at the meeting.  Paragraphs 5 and 6 of Ext.A208 refer to proceedings
relating to Constitution. Paragraph 5 mentions that the meeting approved the
suggestion to nominate a Sub Committee consisting of the members of the Managing
Committee, 34 representatives to be elected immediately to examine the drait

- Constitution clause by clause’ and suggest amendments, if any and 34 members
were so elected tothe Sub Committee. Paragraph 5 further states that the Sub
Committee met for over two hours, considered the draft Constitution clause by clause
and accepted certain amendments. Paragraph 6 states that the draft Constitution
with the amendments suggested by the Sub Committee was placed before the
general body of the representatives of parishes and the meeting approved the same.
Paragraph 7 indicates that the President of the episcopal synod, the Catholicos,
declared that Qonstitution can be enforced till the episcopal Synod meets and
considers the same. There is evidence to show that the episcopal synod
subsequently approved the Constitution as approved by the 1934 meeting. The
learned single judge did not consider these aspects and did not record a specific
finding as to whether the Constitution had been validly passed. On a consideration
of the evidence and circumstances referred to above, we hold that the Constitution
had been validly passed at the 1934 meeting at which three representatives of all the
parishes in the Malankara Sabha had been invited. The Constitution is therefore
valid - and binding on the Association and the community as a whole.

57. Learned counsel Sri Padmanabhan placed strong reliance on Ext.B322
judgment of a Division Bench of this court in A.S.N0.269 of 1960. The appeal arose
out of the judgment of the District Court, Kottayam in 0.S.No.164 of 1119 (filed in

1944). The suit related to a parish church of the Malankara Sabha or church, namely, -

St. George's Jacobite Syrian Christian Church, Puduppally and its properties. The
suit . was instituted soon after the Patriach group lost the Samudayam suit in the
District Court under S.72 of the Travancore Civil Procedure code (corresponding
to $.92 of the Indian code) by seven parishioners of ¢the church belonging to the
Patriarch’s party, against the priests, lay trustees and parishioners of the church of
whom majority belonged to Catholicos group. There was a compromise which was
not accepted bythe court and consequently some defendants were transposed as
plaintiffs. Plaintiffs alleged that the parish church andits properties were the
common properties of all the parishioners with equal rights over the properties and
the right of administration vested in the Yogam or general body though there was no
written Constitution and that defendants 1 to 4 and others had committed breach of
trust. The suit was to call upon defendants 1, 3 and 4 to render accounts and for their
removal as trustees and for entrustment of the keys to plaintiffs and for settlement of a
scheme. The contesting defendants contended thatthe church and its properties did
not belong to parishioners but to the Metropolitan who appointed priests and
trustees for management of the parish properties, though as a matter of grace he
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was allowing them to elect trustees and persons to be ordained as priests and all of
them derived authority from the Metropolitan and not from the parishioners and
in truth it was the Metropolitan who administered the affairs ofthe church through
priests and trustees. They denied the allegations regarding breach of trust and
mismanagement and contended that the parish church was only a constituent unit of
the Malankara church governed by the written Constitution which governed the parish
church also. The trial court passed a preliminary decree in favour of the plaintiffs
directing framing of a scheme without departing from the fundamentals of the
Jacobite church, directing election of trustees by the parishioners accordingto the
rules of the scheme, directing legal representatives of defendants 3 and 4 to render
accounts and holding that management of the properties vested in the trustees.

58. Paragraph 8 of the judgment indicates that both parties accepted

# before the High Court that the church and its properties constitute a trust in favour of

the parishioners of the church. The High Court held that the trust is nota private trust
but a public trust. In paragraph 12, learned judges observed:

“We are by no means satisfied that the meeting had any authority to
frame a Constitution for the suit church. That was a meeting of the
Sabha, constituted as we have seen by the Mulanthuruthy Synod of
1876 a synod convened by Patriarch Peter lll to curb the powers of the
Metropolitans by vesting powers in the congregation; and it was for
this purpose that the Sabha was constituted to represent the
congregation.’ The suit church was admittedly founded long before
that; and, admittedly, its properties and their management have all
along vested in trustees elected by the parishioners although the
appellants would have itthat these trustees derive their authority not
from their election by the parishioners but by reason of their accep-
tance by the Metropolitan, which, even according to them, invariably
follows. It would thus appear that the suit church was an
automanous _unit_so far as temporal matters are concerned, the
power of management being vested in trustees elected by the
parishioners. In order to vest the sabha with the power to frame a
Constitution binding the suit church it must first be shown that' this
autonomy was surrendered to be Sabha. No evidence of any kind has
been adduced to show that there was any such surrender, neitherthe
proceedings of the Mulanthuruthy synod nor those of the M.D. Semi-
nary meeting are in evidence in the case; .......... 4

In paragraph 14 their Lordships indicated that whether the beneficiaries have the
right to frame a Constitution for the trust or to empower some outside agency to do
so seems open to question-and in the absence of any rules of the foundation, that
would appear to be a matter for the court. Their Lordship observed that it did not
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sought to destroy the tie between the Patriarch of Antioch and the Malankara Sabha
and Patriarch has been sought to be reduced to a non-entity and the Catholicos has
been made the head of the church and these provisions: are against the canons
and therefore void. (iv) Constitution contains provisions in relation to spiritual
matters and a lay association or its general body or representative gathering of
parishes has no authority to make rules regarding spiritual matters and such rules are
void. (v) Constitution was amended in 1951 and againin 1967 in accordance with
the amendatory provision in the Constitution, clause 126, that this clause itself is
invalid and therefore the amendments have no legal effect. The 1951 amendments
were approved in a meeting of which parish churches of the Patriarch group had no
notice andthe 1967 amendments have not been placed before the Association and
were approved only by the Managing Committee which cannot be given the authority
to amend (vi) church is not episcopal, that parish churches are congregational in
nature and hence Malankara Metropolitan or the Association or representatives of
churches have no authority to interfere with the temporal administration of the parish
churches and the provisions in the Constitution which affectthe temporalities of parish
churches are illegal.

61. Articles 1,2,5 and 90 to 93 and 101 of 1934 Constitution are stated
to be Articles which effect Patriarch’s position. The Articles read as follows:

(1) Malankara church is adivision of Orthodox Syrian Church. Primate of
the Orthodox Syrian Church is Patriarch.

(2) Malankara church was founded by St. Thomas, the apostle and
supremacy in the Orthodox Syrian Church of the Eastand the Primate of the
Orthodox Syrian Church is with the Catholicos.

(5) The approved canon of this church is Hudaya Canon written by Bar
Hebreus (the same canon book as one printed in Paris in 1898).

(90) Thethrone ofthe Catholicos was re-established inthe Orthodox Syrian
church of the East which includes Malankara church in 1088 M.E. (1913).
and this institution has been functioning ever since then in the Orthodox
Syrian church of the East.

(91) Catholicos shall have the rightto visit all churches in Malankara and that
the expenses of such visits shall be borne by the respective parish churches.

(92) Malankara church shall recognise the Patriarch consecrated in co-
operation with the episcopal Synod of which the Cathalicos is the President
and in accordance with the canons.
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Abdul Messiah confers on the Catholicos powerto attend to spiritual functions such
as ordaining Metropolitans, consecrating holy morone, attendingto all other spiritual
matters, in particular to reign over the Kandanad Diocese (that is, Malankara church).
Patriarch also exhorted faithfulto obey and love Catholicos. Ext.A13(a) confers onthe
Metropolitans sanction and authority to instal Catholicos which right is declared as
irresistable by anyone. We cannot accept that by Exts.A13(a) and A14 it was
intended altogether to severthe tie between the Patriarchate and Malankara church.
Thetiewas certainly intended be retained though not wth re-existing vigour. The net
result of Exts.A13(a) and A14isto recognise Catholicos of the East as head of the
Malankara church for all' practical purposes, maintainaing however the spiritual
connection or bond of love with Patriarchate. In other words, the two Kalpanas or
staticons of Patriarch Abdul Messiah recognised the high degree of autonomy in the
Malankara church presided over by the Catholicos. The impugned provisions in the
Constitution, it appears to us, are consistent with Exts.A13(a) and A14. We are not
able to agreethat the constitutional provisions amount to declaration of Malankara
church as an autocephalous church or an independent church. Though learned
counsel Sri.Padmanabhan strenuously argued that Patriarch Abdul Messiah had no
powerto bring about any suchstate of affairs, no provision of canon or other religious
authority has been placed before us in support of the argument. As indicated by
patriarch Abdul Messiah in the two staticons, re-establishment of the Catholicate of
the East became a prime necessity to end dissensions in the Malankara church and
to keep the Malankara church under the umbrella of the World Orthodox Syrian -
church. As human'’s thirst for intellectual freedom grows, as one’s ideas and vision
about univese improve, asintellectual enquiry is directed towards problems of society
and individual it is only natural that concept of centralisation weakens. This is true
also of religious and spiritual affairs. The two Kalpanas of Patriarch Abdul Messiah
came at atime when Malankara chugch was riven with dissensions and considerable
section of Malankara christians turned against the authority of Patriarch and delegate
of the Patriarchate. It was agreat act of statesmanship on the part of Abdul Messiah
that put out thefire of dissensions and established a degree of peace and
reconciliation in the Malankara church. The constitutional provisions referred to
above are only the logical outflow of re-establishment of the Catholicate. We find
nothingillegal inthe above provisions. The Malankarachurch, strong in faith, strong
in numbers and strong in religious commitment definitely desired a say inthe election
and consecration of succeeding Patriarchs. Malankara church was not prepared to
beignored inthe affiars of the World Orthodox Syrian church. It is this desire which
led to provision of recognition of the Patriarch who is consecrated with the co-
operation of the Malankara church. This provision also is unexceptional.

64. Thenext controversy relates tothe question whether church is episcopal
or congregationai. Learned single judge held that the church in Malankara is not a
purely episcopal churchand “parish churches were considered to be rather independ-
ent units in the Malankara church”. This finding is challenged by the Catholicos
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group according to whom the church is purely episcopal. In Halsbury's Law of
England, Fourth Edition, Vol.14 at page 284 rights of parishioners is dealt with thus:

“A parishionerhas a right to enter his parish church and remain there
for the purpose of participating in divine worship so long as there is
accommodation available. Subject to certainrights he is entitled to a
seat so long as there is a seat available and, although he must obey
the reasonable directions of the church wardens, acting as the officers
of the Bishop, as to which seat he shall occupy he cannot be
prevented by them from entering and standing if no seat is available.
A parishioner is entitled to receive the ministrations of the church and
of the parish clergy in the parish church and other proper places and
to be buried inthe churchyard or burial ground of or belonging to the
parish.

Subject to such special conditions as are imposed by law parishion-
ers are entitled personally to attend and take part in the meetings, if
any, of the vestry, the meetings of parishioners for the choosing of
church wardens and all parochial church meetings®.

“Ecclesiastical property” is defined at page 558 thus:

“Where property is appropriated for use only in connection with or for
the benefit of a church, or is appropriated for use only by or for the
benefit of officers or members of a church as such, or is held for a
spiritual purpose in connection with achurch, or is owned by any
person in the capacity of a represgntative of a church it is called
ecclesiastical property”.

At page 560 is dealt with foundation and consecration of churches. “A building
intended for use as a church or chapel may be erected by anyone and may, with the
Bishop's consent, be used for divine service and the administration of sacraments
but, subject to certain exceptions, the law does nottake notice ofsuch a building as
a church or chapel of the church of England until it has been consecrated by th;
Bishop. The Bishop’s rightto give or withhold his sanction to the foundation of
church, and to consecrate or to refuse to consecrate a building erected for thaat
purpose, is absolute. Where the building is consecrated as a church and the church
founded includes the cure of souls and the rights attached within the district assi nsc:i
toit. It continues to exist in the eye of the law asa church, and the body cor g e
which has been endowed in respect of it remainsin possession ofthe endowme ‘: rate
though the material building is destroyed". nteven

65. Congregationalism has been explained by a Division Bench
Travancore High Courtin John v. Rev. Thomas williams (1953 KLT 605) COnOf the
- grega-
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tionalist is described as one of the non-conformist protestant denominations. The
courtreferred to Encyclopaedia Britannica and stated’ that congregationalism is

the name givento that type of church organisation in which the autonomy ofthelocaj
1 church or body of persons went to assembile in Christian fellowship is fundamental. it

constitutes one of the three main types of ecclesiastical polity, the others being
Episcopacy and Presbytenamsm It regards church authority asinherentin each
local body of believers, as aminiature realisaticn of the whole church, whichcan itself
have only an ideal corporate being on earth. *~But, while in practice it is religious
democracy, in theory it claims to be the most immediate form of theocracy, God
‘himself being regarded as ruling His people directly through Christ as Head- of the
church, whether Catholic or local. It springs from the religious principle that each
body of believers in actual Church Fellowship must be free of all external human
* control, in order.the more fully to obey the will of God as conveyedto consciénce by His

spirit. The essential features of congregtionalism is the autonomy _or..independence
of the individual_church or congregations, though in matters inwhich the individual

churches are interested as a.whole and in order.to enable the.churches to effective

fulfil_their responsibilities they may enter into unions. Both congr,
Presbyterians are opposed to Episcopacy, i.e. Government of the church by. Bishops
or_in the theory of apostalic succession, thatis, that Bishops are- the successors.of
the apostles of Christ. In paragraph 81the courtindicated that fundamental principle
ofcongregationahsm is its doctnne of what is called the ‘Priesthood.of all belrevers the

sacraments. In episcopal churches only ordained priests can celebrate
sacraments.. It is ‘ordination that confers on a person the authority to celebrate
sacraments. Viewed in the above light, these pansh churches cannot at all be
regarded as congregatlonal. -

_ 66 Eplscopalrsm is defined in the New English drctronary ef Historical
Pnnclples By Sir John Murray Vollll as “theory of Church Polity which:places the
- supreme authiori inthe_hands of episco ‘al or pastoralorders”. The same dictionary
defines the word congretalonalismas 'A system of eccleslastical polity which:regards
all lagislative, disciplinary and judicial functions_as vested in the-individual .church or
local congregation of bellevers”. Chambars Dictionary Vol.4:defines congregational-
ism as “the doctrihe held-by.churches which: put emphasis on. the autonomy of the
individual congregations”. Congregationalism. has for its sign:=manual the words. of
Jesus” “Where two or three are gathered together in my name, there am{in the mrdst
of them”. . - R

- 67, TFh'er'ercan be no doubtthat Grthodox Syrian church (as alse Malankara
chureh) is xépiscepal ln certain char”act‘erisﬂcs According 'te wPatriaréh 'greup the

nd most leading among the diseiples of Jesus Chrlst Ac.c.erding to Catholicos
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group, the church never made any, substantial distinction between apdstle St. Peter
and other apostles of Jesus Christ and Malankara church was founded by St. Thomas,
one of the disciples of Jesus Christ.. Thereis a controversy'in this regard. .Learned
single judge has indicated that the tradition is that it was St. Thomas who originally
propagated Christianity inMalankara. Ecclesiastical authority is solely inthe hands of
the episcopa.. To that extent and viewed in this light, the. churchis episcopal. Atthe
‘same time there is no authority forthe  proposition that the episcopa have complete -
temporal authority over parish churches. The Royal Court of Final Appeal of Travan-

core stated in Ext.B74 judgment: “Parties agree that head of Syrian Church in this

_ country orits Metropolitan spould be a properly ordained Bishop and that regarding

temporal affairs acceptance of Malankara Metropolitan as such by the commumty is
necessary”. ~ In paragraph 34 the court observed: “While the ecclesiastical
supramacy of the Patriarch-has all along -been recognised, authority of Patriarch -

never extended to governmentof temporalities of the church”. The court observed =
that Malankara ‘Metropolitan of Syriari Jacobite church in Travancore shauld be a

native .of Malabar consecrated by Patriarch of Antioch or by his duly authorised

" delegate and accepted by the people as their Metropolitan to entitle him to sp|rnha|

and temporal government of local church. There is nothing toindicatein theé judgment
that the referenceto “local church” meant individual parish churches. Reference was

~ obviously to Malankara church ‘as a whole. The Cochin Royal court of Appeal in’

Ext.B110 judgment dealt with a few individual churches in Cochin which form part of
Malankara church. Pldintiffs took the-stand that church was- -inthe communication of -

Patirarch of Antioch, that Metropolitan. had power 1 to appoint and remove Vicars and

Priests and elect Kaikars subject to confirmation.of Metropolitan. First plaintift who

~claimed to be Malankara: Metroplitan sought declaration that - 1he.churc_h and
. properties sought declarationthat the church and properties were held by the Yogam

angd trust andwere subject to his spiritual, temporal and ‘ecclesiastical jurisdiction.
Defendants denied, inter alia, thé status of the plaintiff and contended thatthe church

- Was lndependent of'Pamarch who'had no nght to appoirit Metropolitan and the

Metropolitan 'had no authority in the churches. The Royal Court in its judgment
recognised the tradition. that St. Thomas apostle visited Malabar. that successive
Metropolitans had episcopal authority .over. the plaint €hurches, that the Supremacy
of Patriarch. had beenrecognised; that the first plaintiff whowasthe accredited Bishap
and' duly-accepted bythe: peoplehas bothispiritual and temporaljurisdiction over the
churches and.its properties. The- court declared that the churches and properties
weré subject to-spiritual, temporal. and ecclesiastical Jurisdiction of first plaintiff as

Metropailitan. This judgment, of course, does not’ constltute res Jiudica:a But the,

eoncluslon is certalnly entltled to seme weight,

68 The above of course does not mean that Metrapolitan; has. been

| reeoénMdm have ]urisdiction over the: day to daylmanagemant Qf temperal aftairs.of

xparish churches.
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- 69. The decisions of the Muianthuruthy Synod accepted by all the parties
concemed-did require individual churches toexecute consent deeds. This, it is
argued, indicates that the individual parish churches are independent. We are not
able to agree. Thatwasonly a method adopted to secure obedience and dlsclpllne
in the Malankara church. - .

70. Mulanthuruthy Synod resolved that parishes shall keep thrée separate:
registers for baptismal, management and temporal affairs under the responsnbiltty of
Vicars. It resolved to-raise a common fund for the purposes indicated therein and

-form a Syrian Christian Association and since it would not be feasiblefor ‘all' ofthem -

togethertotransact business to have a-chief committee under the Presidentship of
aruilng Malankara Metropolitan ‘entrusted with the complete responsibility and

~ management of matters connected with common religious and communal affairs

.of the entire community. One of the resolutions contemplated altering existing rules

relating to administration of church properties and enacting new laws for the same '
and for examining and approving - accounts of various churches, for confirming -

kalkars or managers of réspectivechurches decided by the Parish General Bodies, for

repairing the churches which have fallen; for building new churches etc. Yet another -

fesolution: required statement of accounts regarding income and expend:tureof each
church, list of assets belonging to each church and copies of certain regusters .and
other records to be sent to the committee every: year. It authorised Malankara

~ Metropolitan to visit churches, examine balance sheets of the churches; - confirm.
.Kalkars ormanagers and maintain diary for all the: dutiesto beread-out: to the-meeting

of the committee.  The above unanimous decisions of the Mulanthuruthy ‘Synod.

g representing the entire community and the parish churches would clearly militate.
_against the ‘contention that parish churches are .congregational or otherwise

independent. No doubt Mulanthunnhyxresolutions spell out ’that parish churches have
a degree of autonomy with: certain'supervisory powers being vested in the iManaglng

' -commmee of the Ass‘ociation or Cathalicos orthe. Malankara Metropolltan as the case

‘may be. -

fchurches and almost all the parish churches have their own Constitutions. Coplescf

'a fewof the Constitutions’have : been iprqdl.xced-and mari(ed as exhibim. Both.sides
plaeed teliance. onthe provisions of some of these: Qonsﬁtmians Wa dornot propese

toenter intothe: detailslief the provisions of theiconstitulinns, for, iny our opinion,they. -

are niot- useful to-determing this . c'@ntroversy _Ovie uniform. sfeature aof the
Gonstituticnsiisthat the generalibody -of each parishis tdeclaredto bethe final aulhority
iintemparal matters. But even those cﬁnsmutions recognise some. supenvisory -
ﬂower in. meiMetrepailtan Inthe matter of ordaining and rgcognising parish p fosts;

."eonr irming:ialkars and.the like. Itis well recognised that admlmstrati’onfof temporal -

' mars may Involve viclation of ecclesiastical laws and-in such cases. - ecclesiastical

- tribunal will inaturaiiy havethe dlsciplinary authanty Therefomte acenain extent and

5 1 o4 is arguad by both sndes that there are ever a thousand parish
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Obsawatiolil l:;tu:gir‘:ié péndenb status. The: learned single judge has also reliedon -
churches havedully indepenc

independent status. Learned single Judge however has not held that the
haye*qn jent staty

plaintiffs namely;
es.of the assets of
onsitered that this

‘D_MN}‘SIC!S" g o R o

% oFof “Mar. Mathew: Athanasius - who- was Malankars
i ‘conlﬁ;éoﬂite-%fanﬁ aid aocepted the principles of the Reformed. Faith
abandqne»dl‘t_he-r bl -TasVWellla'S"Ma!aﬂka_ra‘ Metropolitan repydiated the Supremacy of
oo Moo enty ive years later a suit was brought by the then head of the
Antiogh; .M_@re\ma.';'t‘f n;yedaratioﬁ that e and his successors m office alone are
‘Malankara church for- a declaratio uﬂetiemurestraining are
5 . from: conducting services.in the chureh. and from
b jthg Befqﬂhxg'z'ﬁ?'?tlh:gm-_'Bénemf@IléWin_g‘lthe'ﬂe‘%isiqn-.in= 18 TLR 83 held
appair:itmggrri re;\ssiﬁa\z;t?in:‘tlhe chér.a@t;erof the. original faundation, since for over
that whatever ‘ , ' v
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'twenty five years original faith had been abandoned and an altered faith ‘had been
accepted and followed by the entire congregation, the churchwas investedwith a trust

in favour of the latter faith and therefore the- suit failed. Learned single judge also --
referred to the decision of the Travancore High Court in Geevargliese Kathanar and

others v. Mar -Dionysius Metropolitan and others (26 TLR 148) and-did notfind it very

~ helpful. We do not think that any of these decisions can help us to arrive at a

conclusion that the parish churches of Malankara Sabha are independent or wholly
autonomous churches. I _ . _

73. 'The-above decisrons relied onthe decusron of the Madras. ngh Court
in Bishop Mellur & others v. Vicar Apostolic and others (ILR 2Mad. 295). Madras High
Court purported to place reliance on Attorney General v. Burice (1868) 6 Equity 567).
Leamed single judge accepted- that 6 Equity 567 is not an-authority for the
proposition that parishioners as abody could change the-faith to one-different from
that of the'founders and still remain the proper objects of charity arid that it is ‘well
settled that once a charity is founded for the’ benefit of persons following a particular
faith neitherthe authors of the chanty nor the trustées as a body nor the entire-body

of the congregation an effect any change. In this connection learned single judge

also referredto certain passages in Tudor on Charities (pages 131,132 and 446) ‘and
Attorney General v. Pearson (36 E.R.135) and Attorney General v. Kell and Attorney
General v. Bovill (referredto in Tudor on Charities at page 131). Learned single judge
_also reférred to the impact of the Non-comformist Chapals Act, 1844 on English Law
on the subject and indicated that™ the statutory presumption based on usage- in
church for twenty five years was invoked in 6 Equity: 567. ‘Learned: single judge
accepted the conterition-of the Catholicos group: that thé entire body. of beneficiaries
at any time cannot change the faith and that the- Travarncore and Madras cases

mrsunderstood the English Common Law onthe point.  For the purpose of dlsposing o

of these appeals we f’nd it unnecessary to go into.  the correctness ‘of this
controversy. . _

74. Learn‘ed single judge sought support from Ext.B323 and'Ext.B322forthe
proposrtron that parish chiurches are indeperident -or ‘have - «rndependent status,
Ext.B323 is the judgment of  the Travancore High Court in the case relating to
management of St George 'S Church ‘Puthuppally and. its propert|es The suit was
contended that he was in management as per provrsions of an agreement executed by
him in favour ‘of Patriarch and he'was accountable only to-the:latter. The High-Court
held that Patriarch is net the absolute owner of the parish church and its properties but
therewas atrust ofthe propertissin favour of the parishioners ofthe church. Learned

srngle ]udge s understandmg of the decrsron was that it proceeded nithe‘basis' d’f the

‘We are, however, with great respect unable tou agree wrth thls understanding of the '
posrtion The questron decided in the rasewas that the‘iPatriarchwas' notthe absoiute '
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owner .of the parisﬁ church and its properties were held in trust in favour of the j
parishioners. Fromthis ofcourseit can be argued thatjust as Patriarch is not the owner
of the parish church and its properties, the Catholicos orthe Malankara Metropolitan or

the Diocesan Metropaolitan is also not the -owner’of the parish church and its

properties. But that is quite different from saying that the decision proceecis onthe

‘basis-of the exclusive right of the panshuoners inrespect. of the temporalities of the -

local church. The question oftitleto the properties does not really assume importance

inthe present cases. The challenge is more against provisions of the Constitution @ :
of Malankara Sabha and the amendments which allegedly make inroads mto the ~
right of management of parish properties and. affiars by parishes. We do ‘not O IJ'
understand Ext.B323 judgment as laying down the proposition that parishioners |

' ‘have absolute or uncontrolled right of management in-respect of the temporalities of
_the parish/church and that the right Js freg from any control or Supervision by the.
Malankara Metropolitan or the Association which had came into- exlstence Ext.B322
isthe decisionof a DivisionBench.of the Kerala High Count in A.S.No.269 of 1860. We -
"have already referred to the.decision and expressed:our view that the decasuon therein
is'not res judicata. The force of the reasoning of the decision if any has been taken B!
_away by the subsequent compromlse ‘between the pames accepting the 1934 : f

; Constitution.

' . !
- . -

75. Learnidd single -Judge also drow 'support from the Mufanthuruthy
Symd resolution requiring. each parish to execute and register deed of covenant
subjecting; themselves to the-mandéte of See of Antioch. We have already indicated
thatitwas only amethod adopted to secure obedience and dlsclpllne in the Malankara v
church.. We have no doubt that the parish churches are constituent parts 0,. the
Malanikara church and enjoy a degree of autonomy andthe adiministration. of the day - v
. today affairs vests in the Parish Assembly and committee elected’ by the Parish
: . Assembly subjecttosupervisery poweis ofthe Metropolitan and the Provisi ons ofthe" s
\ Ccmstltution of the Malankara Sabha do not affect this ;\aosmon - ¥

_ 76 The. origmai' 1934 Constntutlcn (Ext.A2) comains,pmwsiOns rqgard.ng_
paﬂshchurehes. generalibody and the. like. 1t recognised genefalbﬂdywnh.ngn# of
membership to Syilan Christians who are.aged 18.years.. Itdeclared: the-right of Suchl .
members to participate in-general body meetings and exercise right to vote,
prescribed the subscnptuon payable by each-member. It contained PI'O\Iislons
:agamﬁng powers of genenal body periodicity of meetings of general bady, ,
introduction of resolutions. conduct of meetings, maintenarice of actounts,
eensﬁtuﬂonefmanaglng"commntee ete. itdeclaredthat Kalkars along with Vicars are'
joint trustees of the properties. It required reports. about the Slection ang- other
proceedings. .shouldibe: ‘sent to the Metropalitan for his approval, “it re

cegnised: the
pewer andjurisdictlenametrapohtametappomt andi wtransferVicars andmnerpnest:‘: o

7. ManyJ of the gmvisiens were altered by

. alater amel.‘amems .
atlemron is 'rmted to a few of these pt@vusiens asimpmgl 0“"

ng on: the autemamy af tha‘

|
|
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parishes, namely, Articles. 23,40 and 41. Article 23 states (hat acquisition of

' immovable property for the parish church or sale or creation of any charge on any
immovable property of parish church shall be.in: pursuance of the decision thereto

" made by the Parish Assembly and the written consent of the Diocesan Metropolitan
andshallbe done by the Vicar andthe Kaikaran jointly. The Diccesan Metropolitan
is obviously the representative of the Malankara Metropolitan. The Article does not
\ take away. power of the Parish Assembly in the matter of acquisition; transfer-or sale- of
parishimmovable property or creationof chargethereon. Infact, it re-affirmsthe power
ofthe Parish Assembly inthis behalf. The anly restriction introduced s the requirement
of written consent of the Diocesan Metropolltan There is no’ objectnqn ‘to the
_provisons that an acthastobe done bythe Vicar and Kaikar jointly, for, it i$ accepted

" that ordinarily they are joint trustees. The objection seems to be about the

provision requiring written. consent of the Diocesan Metropolitan. |t is difficult to
believe that faithful in any religious community could have objection to'the provision

whichrequires. consent of the Bishop. This appearsto be only areasonable limitation
~ on the ‘exercise of power, introduced. in - the best interests of the parish ‘and the'

communrty as a whole ‘

: .78 Amcie 40 states: that the Diocesan Metropohtan has authority to appomt
remove or transfer Vicar and other’ priests and with suchtemoval ortransferthe Vicar's
ste\Nardshlp willterminate. - Article 41 states that if a priest belonging to-one Diccese
is to be transferred: to another Diocese, such transfer shall be. decided by- the
Metropolitans of the'two Dicceses conicerned in: consultationwith each; othet. Learmed
counsel for the Patriarch group has raised ‘sarious. objection.to this. provision as.

. impinging entheautonomy andwill of parishichurches, Thepositionand status of Vicar

has to be appreaciated. Article 38 states that therg shall be Vicar for bvery. parish
church and: other priests. ifany. Article'39 states thatVicar shalll be 1oint-staward with
the Kalkaran of the assets of the parish: The-monies.of the Parish shall be deposited in

thejeint names of the Vicarand'the kaikaran.orinthe name-of.any oneofthemwith the .

consent.of each other. But the kaikaran may retain-with him.an amount asfxed. bythe
Parish Maniaging Committee. The. detailed: provisions regarding:Parish Asserbly.are

foundinArticles 6to 23 Vicarhasa pre-eminent positiofvas President of the Assembly

and other parish priests:are Vice Presidents cfthe:Assembly.” Parish Assembly hasto

elect: kaikaran, that Is, lay 'steward, Secretary and'mefmbers ofthe: Managing Commit- .
which may remévethem: withithe apptovalof thexliocesan Metropalntan andihaSito -

tee,
pass annual budget, appointment of auditor and-consider, report and. adqpt lyeaﬂy

account and decide on:matters required for the parish (Seo Article 7). - Article 9
“confars.on the Digcesan Metropolitan centain supenvisary-functions which ére na!

challenged beforeus. Vicar is the President of the Parish comittes:and other Priests o
be Vice Presidents.. The kalkaran; under-Article 32, shall be thie joint

i any, shall
steward along with the Vicar.” It is the duty: of-the Vicar, under Art:43; to maintain

various reglslers $uch as. Baptismreglster. Marriage register, urial register, Parish

Assembly register, _Cenfession register, - Parishl reglster and Ahasé I’eglsterg shall be
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open for the inspection of the ‘Diocesan Metropolitan. Article 111 states that those
desiring to be ordained shall onthe recommendation of the Parish Assembly or ontheir

‘own apply to the Diocesan Metropolitan and the latter-after due enquiry if he feels no (

objection shall send them to the Malankara Metropolitan who according to conven-
ience shall send them to-the Theological Seminary of the community and if- after

required theological study, principal of the seminary certifies that they ‘are fit for -

ordination, the Diocesan Metropolitan or the Malankara Metropolitan may’at their
discretion'ordain them. Itis the Vicar, under Article 120, who isto collect Resissa and

* send-the sameto the Catholicos. Therecanbe no controversyregarding thefactthat

Vicar as ecclesiasticis subjectto the jurisdiction of the episcopa. Therefore the power
granted to the Diocesan Metropolitan to appoint, remove.or transfer Vicar cannot be
regarded as objectionable orimpinging on ‘personality.or autonomy of parish churches;
We were told. at the bar that ordinarily wishes of the ‘parish are ascertained by the
Diocesan Metropolitan before appointing or transferring a Vicar or priest. This is
oenainly awholesome convention which has to be nurtured but on principle we are not -

.-able to agree that there is anything illegal in these provisions. We are; unable to agree -

that any of the provisions of the Cohstntutlon asit onglnal|y stood or as amended is
fllegal or void.

79. Leamed single Judge has emphasised in paragraph 213 and other
paragraphs of the judgment that there is no evidence to indicate that local churches
(parish churches) had surfendered their autonomy. With respect we are unable to
agréeethatthisisa comect approach. The Association in its.original shape was formed
atthe Mulanthuruthy Synod, a fepresentative gathering of the-episcopa, clergy and

| representaﬁves of parish churches, It was their decision and determination to. have

such.an Association to deal with various matters including common religious, commu-
nal and social affairs. The Constitution:does not purport to be Costitution of the
Association; on the-other hand. it is the, Constntutlon of the Malankara Orthodox Syrian
church orSabha as it is:called, framed, ata representative-gathering of all the parish
churches, clergy, laity and episcopacy. The:questionwhether parish churches had
surrendered their autonomy to the-Association does notarise asthey are constltuent
pans.of the Malankara church. The Constitution-itself provides for the: Association
for the Malankara Arch Diocese named as Malankara Syrian Christiun Association,

The provisions in Article 7010 77 deal with:the: géneral assembly of the ‘Association
"and the-Constitution. thereof. Malankara

etropelitan shall be the President and
athier Metropolitans shall be Vice-Presiderits'df the Assoclation. Articles 78 to.90 deal
with.the Association.and the Managing. Committee of which alse Mstropolitan,is, the
President.. Article 126 states that there shall be a Rule'‘Committee-appointed by the
Assotiationtomake. amendmentstothe Constitutionas: arenecessary to suitthetimes
and convenience and the President afthe Rule Compittee shall be a Prelate, Article
127 states that Rule Committee shall: submit amendments to the Association
Managing ‘Committee and those passed:by the Assogiation Managing. Committes
shall.be in force till ‘gltered by the Association andithie eplscepm' synod: Ther
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scheme of the Constitution would suggest that Association s alive and vibrant part of
Malankara church. It will be more accurate to say that the Constitution is of the
Malankara church and deals with the various aspects of the Association‘also. The
Constitution has come into existence through the inter action and determination of all
the parish churches through their elected representatives. If surrender is required as -
legal requirement, such surrender can be -certainly. implied by the participation and
voting by representatives of parish churches at the assembly which approved the
Constitution- onglnally in 1934 -

80. Shri Bhandare contended that Articles 126 and 127 areillegal. We do not
find any such specific contention as having been taken inthe pleading. Theargument -
isthat the Managing Committee or the Rule Committee are creatures of the Associa-
tion and therefore they cannot have amendatory power. It is argued that the power
vested in the Rule Committee, creature of the Managing Committee which itself is a
creature of the Association, to make amendments to the constitution amounts to

"delegation andthatis void. Reliance is placed on the decisiori of the Supreme.Court.

in Vasanlal Maganbhai v. State of Bombay (AIR 1961 'S.C.4) where It is/laid down that
essential legislative function cannot be delegated. We do not think this principle would:
be applicable to the present case. Power is granted to the Rule Committeg: or the

- Metropolitan by the 00nst|tution and not by the Assoclation or the Managmg Commlt-'

tee ’

.81." Learned counsel appearing for the Patri,arch group-woulq contendthat :
since the Constitution has not been ratified by each:parish church and somerofthe.
parish churches have repudiated . the Constitution it is invalid. - That ratification by
parishchurch is necessary isonly anassertion and it does not appearto have any legal
foundation. Qur attention is drawn to certain exhibits - relating to. Kothamangalam
churchwherelocal committeghas expressed its view that without further amendments.
some.ofthe provisions. ofthe Constitution cannotbe implemented: - We have.already
indicated that the Constitution has come into existence as:a product of the will of the
gathering of the representatives of the parish churches and ds suchis valid and binding
onall the parish churches The question of ratification: by any par!sh churchudoes not

arise.

82 It is argued that the Constrtutionl contains provisiomin regard te splritual N
matters and the Association arits general.body or the committees haveno authority to - -
make rules on suchspiritual matters. It cannot be sald that the:Constitution has made
provisions relating to spiritual matters outside thejurisdiction. of the representatives’ -
and clergy of the Malankara church. - There.is no disputethat the 19344megung.was
presided over by the Malankara | Metropolitan and' Catholices. The.representative .
gathering included the eplscopa, representatives of the ctergy and the parishes,
What they did was -nat - tointroduce any new: religious ruls.or. change any existing
religious rule; they onty cedlﬂedntnetexisting religious. precepts and praoticest Such,
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* arethe provrsions mcorporated in Chapter |, Chapter V (relating to Catholrcos andthe .
‘power of Catholicos), Chapter VI (relating to. Patriarch), Chapter VI (relating to
_episcopal synod), and Chapter VIl (relating to ordination). We-have already pointed
"out that the Constitution is' not the Constitution' of the Association but of the’
Malankara church or Sabha.’Wefind nothing offensive or illegal in these provisions.
Assuming that thelaity have no right to join in formulating such rules, - it can be taken
thatsuch rules were -made by the Catholicos, ‘Metropolitans and representatives of
the faity. with the concurrence of Metropolitans and representatnve of ‘parishes. Our
attention has not beéninvited to any canon or other ecclesiastical law which stands
in the way of such formulation of rules ‘

o 83 Thus the challenge against the Consmutien falls We hold that the

Gonstituuon of the Malankara Sabha-as amended is binding on the entire Malankara
Syrian ‘Christian. Church and community including all the dioceses, parishes and
parishloners The contraryfinding ofthe learned snngle Judgeis set aside. Accerdrng .

CQnstitutlonlis barred by l|mitatlon The plea is raised bythe Patnarch group'in: rebuttal
of claims of the ‘Cathiclicos group'based.on the Constitution: “In our opinion theplea
of limitation does rict arise, The Catholicos group has aiso raised a conténtion that
plea of Patrigrch group’ regardlng the Constitution' Is. barred by res judicata and
constructive res judicata by the decision ofthe Supreme Court. Supreme Courtinthe
Samudayamsuit did-not purportto decide any such question. In the nature of the frame -
of the'Samudayam suitwe:arenot: ableto. agree*lhatthe Patriarchigroup ought to have
challenged the Censtitution:or the provisions thereof in the: Samudayam suut The :
pleacfres ludlcata and constructive res ]udrcatafails Sy
84. Patriarch ngroup has raised the quest:on whether Malankara
Assoelation is arepresentative’bedythathas therightto bindthewhdle: communlty and
allits parish chiurches-by its deliberations-and actions. According'to the -Catholicos °
group this. contention’ is ‘barred by res judicata by reason of the decision in the
Samudayamsuit. ‘We have indicated that the: Malankara:Association inits- -original
form-cama irito existence by reason of the decision of the Mulanthuruthy: Synod
presided over by ‘the then Patriarch.  The decision of the- Mulanthuruthy Synod -
. represented the willof Patriarchwho represented the entire’Orthiedox Syrian church,
thewill-of episcopa and - the Malankara church, the clergy and the ll’epresantaﬂves of
'parish ehurches Thefe canhot be any doubt that the - Association s a .
reséntative . body which has the right to bind the Malankara ¢hureh, * the
mun _‘_'-eltha parish and the parishioners by ‘ts-deliberations and actions.. This
questlen neveraroséand’ couldnot have been arisen. m’de"'sm“"““‘he,Samudayam. o
_.suit and lherefore the plea is net barredlby lres 1udicatan IR

8& Leamar.l eeunsel fer Cathelms greup ‘has lraisea a. contentian that -
e: Patiiarch group is astonpsd fram challenging lhe amendmems 16 ihe*1934 S
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Constitution and in particular clause 94 in view ofthe conduct after the decision of the
Supreme Court. We find that this plea has no foundation inthe pleadlngs and therefore :

we do not entertain the same. .
86. There s also a contention that the later amendments to the Constitution
‘are not valid and binding on the community and parish churches. The main pleadings
arein0.S.No.4/79. Onthe question of amendments the only plea is seen in paragraph
* 12 of the written statement of the third defendant. --Referring to 1934 Constitution,
wntten statement States “It was abandoned and the Catholicos party adopted a fresh
Constitution in 1951 at atime when they were declared as strangersto the Malankara

~ church by the judgment of the Travancore High Court dated 8-8-1946 in A.S.No.1 of
1119 M.E. None of the churches of the Patriarch party who exclusnvely constituted the .

Malankara church at thattime, were invited to nor did they participate in the meeting
which adopted the Constitutionin1851. No meeting of the Malankara Association
was everheld to acceptthis Constitutionor to- make amendmentsto it...........” Seventh

defendant in paragraph 19 of the written statement stated: “The Constututaon which

the plaintiffs rely is'onéthat has- been unilaterally adopted by the Catholicos party
in 1951 wheh that party was-declared by a cornpetent court to be aliens to the
Malankara church. The provisions-of thi$ constitution are quite different from that of
1934 Constitution. it was never the intention ofthe framers of this Constitution that
it should ‘bind the Patriarch party or churches within that fold: After 1951 or 1958:n0

meeting of the Malankara Association was held to ‘adopt any Constttuuon or to

amend any of its prowsuons Same contentions are seen raised in the wntten
statements of defendants 11,14,15, 17 -and 18 inthat surt v '

87. The above pleas proceed on the 'assumption that .the-1934 Gonstitution

- ‘was repealed and a new Constitutionenacted in 1951. The ‘assumption Is incorrect.

1934 Constitution was amended in 1951. While according to-Sri-Naiman, amend-
ments in 1951 were not specifically challenged by any party in pleadings and written

statements do not prowde any specific reason or basis for the cnallenge accordlng, .

10 ‘Sri Padmanabhan, 1951 amendments are not blndlng since they wereradopted at

~ atime when the Travancore High Court had reversed the Judgment of the District

Court inthe Samudayam suut and the 1951 amendments were not placed before the.
Associatlon SRR - : 4 : )
Ly _ P

88 The developments subsequentto the decuslon of the Supreme Court

ini the Samudayam suit would clearty show that the Bishops and' other persons of the
erstwhile Patriarch group accepted the Constltutlon them inforce and that could only
be the 1934 Constitution as amiended in 1951, While - ‘Patridrch accepted . the
Cathelicos, the Catholicos accepted the Patriarch and the Bishiops ordained by the
Patriarch only subject to the provisions of the Constitution. Patriaich kept Guiet for
a pened of four months and only thereafter made a belated attémpt to question the
same, while the Bishops are not seen te have questtened it at all. The- Constttution
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| ‘. and the provisions thereof were not questioned till the present batch of suits. Aswe
. have indicated elsewhere, Bishops and other. partisans of Patriarch group accepted
the Constitution after 1958. 1967 aniendments were formulated by the Rules

Committee and approved by the Managing Committee as reqmred by the provisions
‘of the Constitution. The fact that they were not placed béfore the Association as

-such will not render the same illegal or not binding in view of Article 127 of the

Constitution whlch indicatés that approval by the Managing Committee is sufficient
and that amendments shall be in force till altered by the Asscciation and the
eplscopal synod. Thereis no case that the Association or the episcopal synod had

altéred the amendments Therefore the 1867 amendments aiso have to stand.

89. In conclusion we hold as follows

"Community, Dioceses as well as parish churches and parishioners,

(b) Parish churches arenot congregational orindependent, but are constitu-.
entunits of Malankara church; they have fair degree of autonomy subject to
the supervisory powers vesting inthe Managing Committee of the Malankara
" Associatign, Catholicos and the . Malankara Metropolitan as the case
may - be. Administration of the day-to-day affairs of parish churches\ vestsin
parish assembly and elected committees of the parishes. ‘ *

N ()] Malankara church is not purely eplscopal but has only some eplscopal

charactenstlcs
/

- {d) Malankara Association is a"represemati\)e body' which-has right to bnﬁd
the Malankara church, the community, panshes and parishioners by its
deliberations and actions _

5

' g0. Point No.16:—

" “)s the authorlty for the election of the Diocesan Metropolitans of the
»Malankara Church the whole commiritty as represented by the Malankara
‘ Assoclation or the concerned panshes or dioceses?"”

 80-A. Inview of our finding regarding the valldity and bnndung nature of the
Constitution, the point can be answered only on the basis of the provisions of the
Gonstitution. We have earlier referredto the decisions of the Travancore and Cochi
Courts of Appeal indicating that MalankaraMetropolitan must be a perso Motk
tothe community as represented by the Association. Originally there
Metropolitan calledthe Metropolitan of theé Kandanad Diocese. He wast
Metropolitan. Ar.97 of the Constltution says that the Malankara Metrop

was only one
he Malankara

1]

(@) 1934 Constitution is valid and binding on- the Malankara Association, ‘

N acceptable '

olitan shall be
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elected to that office by the Association. This article only reflects the aforesaid
decisions of competent courts. Article 113 of the Constitution states that if anyone is to
be cosecrated as Bishop or Metropolitan, he shall be electedto such office by the
Association and if such election is approved by the Episcopal Synod, Catholicos shall
consecrate the candidate Canonically with the co-operation. ofthe Synod.' Itappears.
to us that what applies to the Malankara, Metropolitan or even the Catholicos 'should

with equal vigour apply to the election to the Diocesan Metropolitan. Authonty for -

electionis the entire community represented by the Malankara Associationand not the
concerned diocese. The Constitution contemplates Diocesan organisations such
as Diocesan Assembly and ‘Diocesan Council. But these organisations have not
been given any authority to elect Diocesan Metropolitan. Itis argued for the Patriarch
group that there is some evidence to show that Diocesan Metropolitans were not
always elected by the Assaciation. That is neither here nor there. We are concerned
only with the lawful method of election of candidate for ordination as Diocesan
Metropolitan. The constitutional provision that the election is to be by the entire

community represented by the Malankara Association shall necessanly bind the -

parties. ‘We hold accordlngly
91. Point No.17:—

"‘Whether the administration of the propemes and assets of the Malankara
Churchis vested inthe Malankara Metropolitan for the time being? | Isit held
so by the Royal Courts of Appeal of Travancore and Cochin?’ -

91-A. Ext.B110 is the judgment ofthe Royal Court of Appeal in the case
relating to Arthat parish churches in the erstwhile Cochin State. The suit did not
relate to the properties of the Malankara Church, but related only to the properties
of a few parish churches. The Cochin Royal Court of Appeal held that the properties
were bound by trust in favour of those who worship Ged inthe communion of Patriarch

~and under the spiritual, temporal and ecclesiastical jurisdiction of the Malankara .

Metropiitan, Ext.B74 is thejudgment of the Travancore . Royal Court of Final Appeal.
The casé'related to the status of rival parties as Malankara Metropolltan andtitle to
properties appertaining to Malankara Church The court held, inter alia, that
Malankara Métropolitan should be a native consecrated by the Patriarch or by duly
authorised delegate-and acceptéd by the people as their Malankara Metropolitan to

" “entitle him. to spiritual andtemporal government of local church. Plaintiff's status as

Malankara Metropolitan was upheld and decree’in his favourwas confirmed substan-

tially. In narrating the history of the church we hiad occasion to refer to Cochin Award

of 1840 which required the properties allotted 16 the Malankara Church to be
admnnistered by the Malankara Metropolitan, lgathanar trustee and lay trustee. The
Constitution. of the Malankara Church contains detailed provisions regarding
management of the assets of the church. A\dministratlon vests in the Managmg
COmmnttee which includes the ‘Malankara Netropoﬁtan as President, elected

1T
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- Association Secretary, community trustees, eight priests and 16 lay men elected by o
‘“the Association. Suffice to.say that the administration. vests in the Managing - *
'~ Committee in accordance with the provisions of the Constitution which have only ~
. improved upon the earlier system of administration. It cannot be said that the
. administration -vests only in the Malankara Metropolitan for the time being. Point
answered accordingly. : :

92. Point No. 18:— 2 L
.“Has the Malankara Church become an autocephalous church?”

* .93. There is a dispute whether the Malankara Church -has become an
autqcebhalous church. Learned single Judge hasconsidered this dispute in detail.
In paragraph 273 of the judgment, learned Judge indicated that it is difficult to accept
: the- plaintiffs’ contention that Malankara Church' was anautocephalous church but
» that even after establishment of the Catholicate general supervision of - spiritual
~ government still vested with the- Patriarch. Learned Judge opined " that' the
installation of Catholicate was' at no time considered as™ leading to severance of
Antiochan tie. In paragraph 276 pf-the judgment, learned Judge indicated that
adoption-of the Constitution did not amount to severing relationship with Antioch soas
to bind the parish churches. It was argued before Iéarned‘single Judge thatthebatch -
of suits before His Lordship and the contentions taken up therein- would amount to "
declaration by - the Catholicos-cum-Malankara Metropolitan and by the Malankara
Association of status of autocephaly of&he church. In paragraph 286 learned Judge
indicated that the batch.of suits would lead to the inference that a good number of
. members of the Malankara Church are ‘now’ for an autocephalous church and the
mother church as well as some parish churrches are opposing the same. In paragraph
288 leamed Judge indicated that the court is not in a position to know who form the
majority arid who.the minority in the Matankara Church. In paragraph 334 learn ed SR
Judge held that plaintiffs and their adherents have ‘now de facto established an g
autocephalous church indépendent- of the Ahtigéhan See and such establishment o
cannot amount to heresy Gr deviation from essential fundamental tenet of orthodox
“faith, though it may be against the; tradition of Malankara Church ' and - By the fO
. establishment of such anautocephalous churchthey cannotbe said to-have drawn o
¢ to their fold any of its members, institutions or parish churches who want to continue .
ties. with the Antiochan See. ‘Bothisidles areaggrieved by the abovefindings. While
; the Patriarch group contended that'the Catholicos group in the Malan

. o ) : kara Church
never became an autocephalous; church, the Cathelicos group is aggrieved by the

qualification intfeduced by the expression now’ in the finding of leamedsingle Judige, -
( 94, Sri Nariman irithe counse of his arguments: conténded that assu,rriiﬁg"
| that Patriarchate of Antioch has Supreinacy over the Malankara-Church I.is only an,
i inactive supremacy and the Patfiarah is'only atitular head and nothing more, We

{; recallthat Vattippanam case proceede:d on the basis that .Pat_ria'rchha_s: some right of



.

" featuresof Ganemcal structure and divine services aswellasmme recognition

—-61 -

supervision though the exact nature and extent of supervision was not delineated.

We have already indicated - that establishment of Catholicate with certain powers

could not be said to have reduced the power of Patriarch to a'vanishing point. in no.

earlier decision was there a specific finding that the power of Patriarch has been

reduced to a vanishing point. 'Asrightly pointed out by learned single dudge, in the
Sarfiudayam suit the Catholicos group took the stand that re-establishment of the

Catholicate  was intended to cement and perpetuate the connection with the
patriarch of Antioch. In . the earlier decisions of the Royal Courts of Appeal of
Travancore and Cochin the general power of superwsnon of Patnarch was relterated

95. The expression autocephalous has been explanned in the New Enghsh

' chtlonary on historical principles by Sir- James Murray as “independent, havung a
" head or chief of its own; independent of drchi-episcopal or patriarchal jurisdiction”.

The learned single Judge has referred to ' certain. observations by Alexander A.
Bogolepov, Professor of CanonLaw in St: Vladimir's Theological Seminary Crestwood,
New York in his book “Toward. an American Orthodox church”. The term ‘autocéph-
alous’ was used in early churches to describe Bishops who were independent of a
superior authority. The term is now used to describe the independent Orthodox
churches of Constantinople, Antioch, Alexandria, Jerusalem, Cyprus,. Russia,

- Greece, Rumania, Yugoslavia, Bulgaria, Albania, Georgiaand Poland. Professor

Bogolepov observes thatestablishmentof a-new. autocephalouschurch isone ofthe
basi¢ problems of the Orthodox Canon Law. The Ecumenical Councils of fourth to
eighth centuries _recognised independent - churches of -Rome, -Constantinople,

Alexandria; Antioch, Jerusalemi and Cyprus. Subsequently the Russian church . -

proclaimed - independence from Constantinople. - Later on -churchés of. Greece,

_ Serbia, Romania, Bulgaria and -Albania- became independent. ‘After the first World

War a few more churches were founded growing,- mamly out of Russian church,
namely, Georgian, Polish and Czechoslovak churches. In the middle of the 20th

century; the number of autocephalous Orthodox churches rose tofourteen:. As an
. aftermath of the Second World War new Orthodox church.groups desiring independ-

ence from mother church came into existence. Professor’ Bogolepov indicates. the
need’ for the regulation "in the conditions and- the manner .in  which new
autocephalous Orthodox church can and should be established. The problem may not
arise in the case of Reman Catholic Church. ‘No-new church. can be organised from
apartof the Roman Church accordmg towhich thetrue Christian church can exist only:

‘ underthe authority of the. Pope of Rome, the Visible Head of the Church and: Christ's
Vicar on Earth. Protestants generally recognise the possibility of organising new

communities, According to the Oithadox ¢church, concept of church unity is one in
plurality of sister churches, unity not being-subordinate to a single head. Orthodox

" church-of course does not recognise anyone to have been empowered by Christto be

the Vicaron: earthand o have an indisputable authority overthe whole of church, The
spiritual unity of the sister churches consists intheunity offaith, Chureh tradition, basic

of only
/.
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that hierarchy which inherited its authority from the Apostles, that is from all the
Apostles and not merely from St. Peter. Orthodox church, it is said, values the
connection of its hierarchy. with the Apostles, and through them with Christ Himsélf. In

| _ regard to administration of internal affairs, the sister - churches enjoy right of self

government and have independent ruling bodies of thejr own. The highest expres-
sions of church’s unity are said to be Ecumenical Councils. According to Professor
Bogolepov local churches which are autocephalous, that is, meaning self governing
and indepéndent .churches, have rightto resolve all internal problems on its own
authority, independently of all other churches andthe right\to appointits own Bishops,
amongthemthe head ofthe church. The Professor draws aline of distinction between
autocephalous churches f;\nd autonomous churches which are quite different from
each other. Autocepha}ous churchis self-governing and administratively independ- .
ent church wheresautonomous church has restricted self-government andthe latter

ié under the protection of an autocephalous church. An autonomous church
cannoct have its own independent head who can be elected by ecclesiastical bodies
and the election becomes valid only when it is confirmed by the Highest Authority

, of the autocephalous church towhich the autonomous churchis connected.: Ordinarily

the head of an autocephalous church has the right to supervise 'the activities of
autonomous church. According to Professor Bogolepov, establishment of an
autocephalous church requires. that local church must be sufficiently mature 1o
organise its own ecclesiastical life and it must have asufficient number of parisheg
and parishioners - with ~ the possibility of training new clergymen and a hierarchy
canonically capable of making subsequent appointments of new bishops. It must
also have the authority toappointand consecrate a newbishop only when there gre
thres ruling bishops of an ecclesiastical region. The region of the new local church
must be in a state independent of that of its own mother church. According tothe
Professor, if a church meets all the canonical regtirements for autocephalous status,
then justice requires that its claim be recognised arid that it be included in the number
of autocephalous churches. Accordingto himautocephaly would comeinto existence
by an'act of the mother-church or recognition by the Patriarch of. the church ang aloc
by proclamation-of its independence by the new church. These, of course, are only
the views of the Professor and,are not shown to have ‘Canonical sanction, r
96."We have indicated thatthe re-establishment of the Catholicate and the
Kalpanas of Patriarch Abdul Messiah did not result in severance of the tip between
Malankara Church and the Throne of Anticch. In the earlier litigations courts repeat.
edty affirmed the Antiocheanttie and'supremacy, whatever bethenature and quality of
the supremacy. Eveén in the last of thelitlgations the Catholi ¢os gr Oup, dld nor
contendthat Malankara Church or the Catholicos groupin the Malankara Chuyrch, had
become autocephialous. In fact, the Catholicos greup consistently resisted 1o
contention of the Patriarch group that the Catholicos group inthe Malankara Ghurer,

had walked out of the Orthedox Syrian Church.and this contention wag

, - rejected by
the Supreme Court. Inview of the consistent judicial decisions it i unneeessa;yl:z
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‘ 7 ‘ o
refer to the other documents placed before us by both sides, including certain letters’
which passed between the Catholicos and Patriarch. The Patriarch remains the
spiritual head of the Orthodox Syrian Church including the Malankara Church. The
Constitution, the validity of which we have upheld, itself re-affirms the headship of the

. Patriarch of Antioch. Article 1 ofthe Constitution says that the Malankara Church is a
division of the Orthadox Syrian Church, the Primate of which is Patriarch of Antioch.
ltis true that Article 2 says that Malankara Church is included in the Orthodox Syrian
Church of the East and the Primate of which is Catholicos. Articles 1 and 2are inno
way inconsistent with each other. Article 101 states that Malankara Church shall
recognise the Patriarch Canonically consecrated with the co-operaﬁon of Catholicos.

. ' Article 114 contemplates invitation being extended to the Patriarch for consecration of

I Catholicos and the Patriarch presiding over the Synod consecrating Catholicos.
various judicial dicta coupled with these Articles are sufficient to show that Malankara

Church even after the coming into existence of the Constitution could not be saidto

have become autocephalous; nor has the Malankara Association declared Malankara -

.Church to be autocephalous till date. ‘

97. We are notableto agreewith the view taken by leared single Judge
that Catholicos group has ‘now' de facto established an autocephalous church
independent of the Antiochean See. The provisions of the Constitution, by whichthe
Catholicos group swears negates the idea of Malankara\Church or any group therein
being autocephalous. [tis not.argued before us that the Cathalicos has issued any
formal declaration proclaiming Malankara Church or his faction inthe church to be
autocephalous or indepéndent of the Patriarchate. Our attention has also not been
invited to any decision of the Malankara Association takirig any such stand. Learned
single Judge was, with respect, in errorin holding that Catholicos group has defacto

/ established an autocephalous church independent of the Antiochiean See. Malankara
Church, as a whole, has also not become autocephalous. '

98. Learned counsel Sri.Nariman placed reliance on certain developments .

‘whichteok place after the‘decision of the Supreme Courttosupport thecontention that |
Malankara Churchasa whole has became an autocephalous church. Obviouslyinthe
2] aftermath.of the Supreme Court decision there was re-thinking in both the groups
" which led tothe desire to establish peace and harmony inthe church. Patriarch Yakub
 lissued ExtA19(1) Kalpana dated 8-12-1958. The Kalpana refers tothe dissensions
e " and disputes inthe Malankara Church for half a century, and expressed the desire of
> Patriarch to establish peace and unity in the church. Patriarch declared “to
bringforth peace in the Malankara Church we hereby accept with pleasure Mar
Basselious Gegvarghese as Gatholicos”. This recognition was necessary iq order
toestablish peace and unity inthe church since the status of thethen Catholicos was
in serious dispute at the hands of the Patriarch group. The Catholicos by Ext.A29
issued a Kalpana dated 16-12-1958, Inthis Kaipana hie describad himself as Cathoy
cos sitting in the Throne of St.Thomas. Catholicos expressed .his desire to ﬁriné
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peacein the church and to end the long-standing quarrels and discord. He expressed
his happlness that “there is an endto the discord showing willingness to unite”, He

further declared "we for the sake of peace inthe church are pleased to accept Moran .

- Mar Ignatius Yakub lll as Patriarch’ of Antioch subjecttothe Constitution” and that “we
have also bleasure to accept the Metropolitans under him in Malankara subject to the
provisions of the said- Constitution.” Recognition qf the Patriarch by Catholicos was
necessary since the status of the former had not been accepted by the latter since
former’s. consecration was not made in co-operation with- the Catholicos. The
emphasis of the-Patriarch as well as the Catholicos was on restoration of peace and
unity. The over-whelming desire of both the groups for unity would indicate that they
wanted to remain-in-a united church and not in two separate autocephalous churches.
The subsequerit developments will be discussed later. At this stage it is sufficient to
say none of the subsequent developments go in support of the finding of learned
single Judge on the formation of an ‘autocephalous church in Malankara‘

2

89, Can it be said that the various suitsfi Ied at the instarice of the Catholicos

group andthe contentions taken by the Catholicos group in the suits filed by the other

group ‘would amount to dedlaration of autocephaly?- Learned single Judge was
inclined to answer the question positively. But with greatrespect, -we are unableto
agree with this view. The Catholicos by himself or in conjunction with other parties-to

the suits cannot have any authonty 16-declare that either his group or the Malankara
* Church would be wholly independent of the Patriarch of Antioch. It is also not
~ contended before us that ali or at any | rate majoiity of the parish churches at any time
declared thelr intention to be part of ani indeperident autocepharous church. Itis also
not argued before us that the Malankara- Association either uhanimously or by

majority issued any such declaration, even assuming that such a declaration woulg -

make the Malankara Church or any faction in the Malankara Church totally mdepend.
ent of the Patriarchate, In these ¢circumstances, we are unable to agree with the view

~ taken by learned single Judge that ‘now’ the Catholicos group has defacto established
- .anautétephalous ¢huréh independent of the Antiochean See. The Malankara Church
as awhole stands committed to-the Constitution. Going by the ]udlmal dicta, the

Constitution-and subsequént developments, Malarikara Church remains a division of

the Orthodox Syrian Church of ‘which Patriarchis Primate. Undoubtedly the Catholi-

cate ofthe East having been revived, the Catholicos for thetime beingis theHead of -

- the Malénkara Church bit his headship is subjectto : Antuochean See. It'is trud that
the Catholicos has practically all the powers of Patriarch. Nevertheless, Patriarch

* femains - the head, thougt an inactive head, of the entire church inclusive of the

Malankara Church.” It is also true that Patriarch has ceased to have right of active
supervision over Malankara Church. Nevertheless, he continues to be the head and

as long as this relatioriship subsists the question of Malankara Church btecommg‘ .

autocephalous does nof arise. Catholicos group also’ is ot happy with the fi

ndmg of
Iearnedrsmgle Judge, that it has becomie defacto autocephalous Sri.Nariman

‘who led

the'tain - arguments ’for the Cathol:cos group submitted that Catholicos group -
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‘ never had sucha contentnon and their contention has been that Malankara. Church

as a whole has 'become autocephalous. We have indicated that this contention
cannot - be accepted. We, therefore, hold that the Malankara Church is not an
autocephalous church but is a part or division of the world Orthodox Syrian Church
and set aside the finding of learned single Judge that the Catholicos group has now
established an autocephalous church. We hold that while Patriarch of Antioch is the
head of World Orthodox Syrian church Catholicos of the East who is subject to the

Constitution is head of the Malankara Church - and the . relationship between '
Patriarchate and the Malankara Church is governed by the provesrons of the

Constrtutron

© 100. PointNo.9:~ -~ -

" “Are the-defendants or others who defy the authroity of the Catholicos-cum- -

~'Malankara Metropolitan- and the Constitution of the ‘Malankara. . Church
O _entitled to function'as Metropolitans, priests or deacons in the Malankara
-~~~ "Church, its: dioceses and parishes or t6 -act as office-bearers in’ the Malank-
S . ara Church rts dloceses, panshes and institutions?"

101, Learned Single Judge who held that the Catholucos group has now

establrshed an autocephalous church proceeded 6nthe basis’ that there are.actually
two Malankard "Churches, one owing loyalty to the Patriarch and the other to the
Gatholicos and  that the defendants (Patriarch group) are entitied to function as
Metropolitans, pnests and deacons inthe . dioceses and 'parish:churiches where they
are accepted. Thisfinding ischallenged by the Cathalicos group. We have set aside
the finding of ' learned single Judge that the Catholicos group. in the Malankara
Ghurch has now established an autocephalous church, We have held that the
Malankara Churchis a part or division of the world Orthodox Syrian Church and that

while Patriarch of Antioch is the head of the church, Cathalicos of the East, subjectto
. fhe Constltutrcﬁ is the head of the Malankara Churc_h and the relationship between
' '!‘?'l_?"e*Pat‘rlarch‘e‘at_e‘ and the Malankara" Church is governed by the pravisions, of the

Constitution:” ‘The- fesuilt Is that there is only oné Malankara Church and the entire

. community; Associatiori, Bishops, priests and’ parishioriers are subject to the

provisions of the Constitution. It is unfortunate that dissensions arose in spite of the
post-Supreme Couit degision developments wherein Patriarch accepted the then

. Catholicos and_the. latter accapted the former subject to the provisions. of the
‘Constitution and the further efforts to.unify the church. - But the point as formulated

teally does not arise. Metropalitans, priests and dedacons can furiction as long as they
hold'their status as such. By mere defiance of the. authorrty of the Catholicos-cum.
MalankaraMetropolitary theyannat cease to beMétropolitans, priests and deacons,

ThecemrcvarSIes in-the: church arenow being set at'rest bythis judgmerit, subject’
efceurse ‘o any.decision of the. Supreme Count. The: actions and fe-actions of the

members of the cemmunlty, the. eplspa and the tlergy In the light of the
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6ohtroversie§ preceding judgment shall not and cannot be used against them. We
declarethat the episcopa, clergy and the laity in the Malankara Church are bound by

" the.provisions .of the Constitution and entitled to rights adumbrated therein.and

subject to the discipline spelled out therein.

102. Point N0.20:- .

' v"'I-s adr.ninist.réti,én. 6f, ihe properties and parish - and dioceseslchurche'_i
_ vested inthe Malankara Metropolitan for thetime being? Isit held sein the.
decisions of the Royal Courtsof Cochin and Travancore?” &

103. We have already referred to Ext.B74 and B110-judgments. Ext.B110
dealtwith a few parish churches withthe finding that they were SL{bject to the spiritual, -
temporal and-ecclesiastical jurisdiction of the Malankara Metr_opqlltan. The suit relatéd
only to certain parish churches and neither the entire.community- nor. all the parish
churches were representedin the. suit. Therefore, the finding cannot-be regarded ds
res ‘judicata. We have already referred to the-decisions of the.Mulanthurmhy Synod
and the provisions of the Constitution having a. bearing onthis.question. We have hely:
that the commnity and the parishoners are bound by the provisions of the Constitutioh;

_even those provisions which recognise,the supervisory jurisdiction of the Malankarg
' Metropolitan and the organs of the Association over . parish.church prqoperties, But'it

cannotbe saidthat the administration of the properties of the parishes or parish churcty
vestsin the MalankaraMetropolitan. Administration vests i the-parish assemblies ang
the trustees for the time being subject of course to the provisions of the Constitutiofy.

‘Administration of the properties of the dicceses vests in the Diocesan Metropolitaré

subject to the provisions of the Constitution. .

105. Poirit Nos. 21 and 22~ « . »

S 0 . : ' ' w
, "'(219.- Whether, .in. view- of the conduct of the Patriarch and the former
" Patriarch group pursuant to the decision in AR 1959 SC 31, they can élaii;'ii'

thaf the Patriarch has authority tocontinue to exercise spiritual po

' | " itual power§
- which existed before the establishment of the Catholicate? o 1 Pt We,l'%'

(22) Was there unificationin the Malankara' Church in 19587
. authority of the Catholicos-cum-Malankara Metropolitan ang 1
; .- pature ofthe: then Constitution accepted by those who form d 1

Patriarch.group? Are notthe latter estopped fram.conteng;

Was thé
e binding'
erly were.in the
ng;:otherwigg?*
~ 108. Plaint In 08.4/79 specifically alleges that the two groups. i 4

Malankara Church settied their differences and became united Mg |anka[|)-: g\ \m'el
but this contention .is - not accepted by the rival group, Learlne‘d."s-i'ﬁ” l“ Jhurch
consideradthe matterinjparagraph 188 ofthe judgmerit and indicated « ngle Judge

Ndicated that there were

~

-~

S =

=)
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attempts on both sndes to have peace in the church and 10 bury the hatchet, but there.
was no acceptance as such of the Constitution of the Malankara Sabha and that the-

main differences were really notsettled. The finding of learnéd smg!e Judge that the’
Catholicos group had established an autocephalous church necessarily ‘meant that
there was no united church brought about after 1958. We have held againstthe finding
of learned single Judge that the Catholicos group had established an autocephalous
church. We will deal separately withthe contention of the Patriarch group thatthe
Catholicos.and his group have become apostates. Priof to the decision of the
Supreme Court-in the-Samudayam suit there were.de facto two church groups; one
owing loyalty tothe Patriarch.and the otherto the Catholicos and each contending that:
the other had become-heretic or alien to the Malankara Church or had gone out ofthe

-Malankara Church or had formed a new church. These contentions were over-ruled

by the Supreme Court. With the decision of the Supreme Court it must necessarily

follow that there was only one Malankara Church whatever bethe charactenstlcs ot'

thechurch - : S Co . . "

: '107 Ext.B197 ‘Kalpana dated 30-11-1957 .issued. by the Patriarch
expressed desire to settle outstanding disputes and this was even before the
Supreme Court judgment. The Patriarch statedtherein thathe was deeply interested

injoining those who were deGd and in strengthening the spiritual bond: between.-
Malankara-and Antioch and that he was opening his heart for peace and unity: This
. desire which evidently was reciprocated by the rival group received impetus with the

decision of the: Supreme Court which proclaimed the' unified nature of the - church
comprising of. boththe groups. ithas to berememberedthat in pursuance of the High
Court judgment inthe Samydayam sult, ameeting of parishioners (evidently: loyal to
patriarch) was convened by Cemmissioner appointed by couit and.the Knanaya
Metropolitan who then owed loyalty to the Patriarch. group’ was elected Malankara
Metropolitan. He got himself ‘impleadedin the appeal before the Supreme Count. itis
alsoin evidencethat the latter Patriarch was, duringthe pendency of the Samudayam.

suit proceedings, a Rambhan in India attending to the Iitlgation on the side- of the

Patriarch group.

_ 108. Consistently with the desire to bring about peace and unlty in the
Malankara Church:and understanding: that disunity.came about mainly on.account of

~ challenge by the Patriarch group of the Catholicos and the Cathalicate re-established
i 1913, the Patriarch issued Ext. A19Kalpana dated 9-12-1958 inwhich afterreferring
to the half a century of disputes and dissensions - in the. Malankara Church and

expressing his-own desire and longing for unity he. stated that “Lord has been
pleased to enddissensiens through us™ and “to' bring forth peace-in the. Malankarg
Churchwehereby accept with pleasurs. Mar Basselious Geevarghese as Catholicos,”

The Cathelicos referred to: is Catholicos of the Catholices group. The Catholicog
" reciprecated with Ext.A20 Kalpana dated 16-12-1958.. In the'Kalpana he d |

es
himself as Helmess and as being seated onthe Throne of Apostle St, Tho Ctibed

mas and
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expressed his delight at the end of the -discord and stated that “we, for the sake of
peace in the church, are pleasedto accept Moran Mar ignatius Yacob Il as Patriarch
of Antioch subject to the Constitution passed by the Malankara Syrian Church
dhfistian Association and now inforce......We have also pleasure to accept the
Metropolitans under him (Patriarch) in Malankara subject to the provisions ofthe said
Constitution.” ltisinevidencethat at a formalfunction heldbeforethe altarintheM.D.
Seminary at midnight the two Kalpanas were exchanged betweenthe delegate of the
Patriarch-and the Catholicos. Ext.A21 and A22 are the relevant néwspaper-reports..
The recognition of the: Patriarch by the Catholicos was.necessary because the
election and ordination of the then Patriarch. was made without reference to .the -
Catholicos or the Malankara Church and, therefore, the latter did not accept the former
as Patriarch. S = I o

109. ltis relevantto note that during the: pendency. ofthe Samudayam suit,
Patriarch ordained three Metropolitans owing loyalty to him as also three Metropolitans.

‘These Metropolitans will be referred by us as Metropolitans of the Patriarch group.
" These Metropolitans sent Exts.A37-and A154 letters of submission dated 22-12-1g53

to the Cathalicos recognised by the Patriarch under Ext,A19. The author of Ext.A37
is none other than the rival Catholicos of the Patriarch’ group-at present. These
letters of submission expressedtheirjoy at peace.and unity restered-inthe Malankara

_Church, The authors of these letters promised to perform theirfuture functions under -
“the . Catholicos arid to follow the Canons, the Constitution in.force. and orders to be-

issued by the Catholicos. A meeting of the Malankara Association was held on 26
12-1958 Ext.A43(a) is a copy ‘of the minutes. The meeting was attended by Bishops,

¢lergy and lalty of both the graups and was presided over by the- Catholicos-cum-

Malankara: Metropolitan who had been resqgnised by the: Patriarch under ExtA1g
Notics of the meeting had been issued by the Gatholicos for elactiont of new trustees
‘of MalankaraSabha. Itis seenthatthe Patriarch's delegate was also present by special
invitation. Atthe meetingnew trustees oftheMalankara Sabhawere’ elected.. Ext.A44

" pewspaper feport contains a group photograph of Metropglitans.of both groups and-

the Patriarch's delegate as wéll as Knanaya Metropolitan. There was a meeting of

-Bishops of both the groups on 12-1-1959, Ext.A1531s acopy of the. minutes. The

mesting was attended by six Metropolitans of Catholicos group, three Metropolitans of
Patriarch group as well as.the Knanaya. Metropolitan: The mesting resoived to: anity
variousrivalorganisations, youth leagues, students organisations, women's organisa.

‘tior nder one administration. ‘Gommittees were-formed to deviseways and means

of unification. The mesting also decided that thie Constitution of the Malankara Sabha
shall be implemented where it was not implemerited and to-appoint -a cémmittee 10
study the particulars andreport at.the nextmeeting. italso decided on re-allotment of

. diceses since the tatal number of Metrgpolitans of both.groy

Y » PS ‘exceeded the

. number of dioceses. EXt.A36 s a Memerandum dated 12:1-1959 submiitted by 30

persans of Patriarch group including DW.2to the Catholi¢os requasting himtointorm
the community abeut the Constitution of Malankara: They alsopointed out that fresh

-
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election should be held tothe Managing Commiittee and suggested that the Managing
Committee should have representatives of boththe groups. This was necessary since
the pre-existing committee did not have. representative of Patriarch group. It is
significant to - note that the representatives of Knanaya group also signed the
memorandum. This document refersto" peace and unity broughtabout on 16-12-1958
but complainedthatthe unity was'not complete. It also states that the people-at large

~ of the community were unaware of the position of unity ‘and that they must be f
cohvmced that the unuty has been brought about sublect to the Constltutlon ;

- ' ‘ o
g @ - 110 Ext. A1 53(a) is the mmutes of the Synod meetlng held on 21 -2-1 959
: attended by all the Metropolitans.. The ‘meeting approved Ext.A153(b) -decision’ = |
regarding re-allotment of diocese. ltwasresolvédthat copies ofthe Constitution should
be sent to all parishioners with direction to obey the same. Till regular re-allotment of g
! dioceses temporary allotment was made. Thereby all thethree Metropolitans of the
B Patriarch group-were allotted dioceses and the Knanaya Metropolitan continued to be !
inchargeofthe Knanaya diocesé: The meetingalso appointed a:committee tosuggest: }
further - modalities. This was followed by Ext.A38 Kalpana dated.25-2-1959 of the |
. Catholncos regardung allotment of the dioceses as: per Ext A.153(a) -

111, The above developments following the two Kalpanas. Exts A19 and
- A20; would clearly show thatthe decision ‘of the Patriarch and Catholicos to unify the
church was accepted by the Malankara Association and the Bishops and others of . |
both the groups. Various practical steps were taken to achieve the unity. This was o
only consistent withthe decision ofthe Supreme Court that thére was only one church
‘and neither group had become heretnc or alien or had gone out of the churchtdr
formed ‘a new church o S S » !

? 112, It was: only thereafter that the Patriarch wroteExtAza letter tothe

Cathollcos raising ‘certain’ doubts and questions with' reference to the contents of .

Ext.A20. He questioned the propriety of the Cattolicos: describing himself .as His.

‘Holingss' . and- occupying the Throne of St.Thomas -and recognition by the

- Catholicosof the’ Patrlarch being made subject to theConstitution. Heindicated that

G a copy of the Constntut:on had not beerymadeavailableto him, This statement ¢anriot ,
be accepted since the' svidence ctlearly shows' that the then ‘Patriarchi was ‘éailier a
" Rambhan attendiig to the previous litigation wherethe Constitition was veéry much

ﬂ inthe pleture. Thée objection to the description of the Catholicos as ‘His Holiness’

cannot betaken seriously. “The description 6f the Catholicos; as being seated on -

the ‘Throne- of St.Thomas is consistént with thearadition and belief in the Malankarg
Church. This dlso loses stgmﬁcance when weé see that Ext.A4 noétice  of the 1934
ineetingfor approvingthe Constitution described the catholtcos inthe same i Manner,
Itis notas if Patriarch raised his objestion tmmedtately follewing the receipt of Ext 2 A20,

ttis true Ext.A23 states that Patriarchwas busy otherwise, Butthe factthat pay;
tookhearly four mofiths to send Ext.A23 questioning certain statementsin ang rai: ‘:h
, _ 9
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-questions with reference to Ext.A20 is sufficient to show that Ext.A23 was a belated
afterthought. 1t is difficult to believe that. Ext.A19 was issued by the Patriarch and
Ext.A20 by the Catholicos without any negotiations or prior meeting of minds if not
directly, atleast indirectly. On 16-12-1958 the Patriarch’s delegate wasin Malankara.
Undoubtedly the declaration. by the Supreme Court that the Malankara Church was
_one and there were notwo churches was re-informed and strengthened by Exts.A19
and A20 and the subsequent developments.. it'is clear that both sides showed an
dititude of give andtake. The Patriarch and the' Catholicos mutually recognised each
other. Catholicos could nothave doneso ignoring the Constitution of the Malankara
Sabha. Theaftermath of Exts.A19 and A20 is equally significant. Metropolitans

-and other persons in the Pattiarch group accepted the Constitution. Ext.A24 is the
reply to the Catholicos to Ext.A23(a) re-itefating his stand. Patriarch sent Ext.A157
reply to Ext.A24. ' . e -

. 113. Ext.A25is a copy of the notice dated 24-8-1959 for the meeting-of the
Malankara Association scheduled to be held on 16-9-1959. One of the items in the
agenda was fixation of strength of the Managing Committee and election.of members
of the Committee. [Each parish was directed to elect two lay representatives and
one clergy representative and send them with letters of authorisation. Ext.46 series
are ceftificates of posting which show that notices were sent to all” the parishes,
Ext.A47 series arethe authorisation letters presented to the-Association. Ext.A43(a).
is minutes of the meeting. It showsthat Bishops and other of both groups attended
the .meeting. Strength ofthe Managing:Committee:was fixed at 80 of which 74 were.
to be elected and 16tobe nominated by the Malankara Metropolitan. Conimittees
were appointed for each diocese 10 suggest names of persons to be elected as
Committee members. Names of 74 persons were unanimously accepted.and they
included persons of both the groups. It is seen that the elected members of the
Managing Committee took eath in the form  as seen in ExtA30 to abide by the

" Constitution. Even on 16-6-1961 by Ext.A30 letter Patriarch indicated that he was re-
assured about peace by the conduct ofthe Catholicos. it shows. that he had directed
his delegate to keep away from all questions of disputes which may arise. As perthe

decision of the Managihg Committee, Catholicos invited the Patriarchto coime to

Malankara. By Ext:A31(a) reply dated 27-1 0-1961 Patiarch suggested to the
Catholicos thata Canonical invitation should be issued and that will be'placed before
the Patriarchal Synod. Such a Canonical invitation was sent as seen in Ext.A32.
Catholicos also complained of the activities of Metropolitan Paulose ‘Mar Philixinos
(of thie Patriarch group) who later became the rival Catholicos. He was suspended
in 1960 and subsequently re-instated. ExtsiA165, 166 and 167 shiow that this Bishop
requested the Catholicos to make him Metropolitaniin chargeof a diocese and thét
wasaone and he promised to function as per fthe‘dir‘eféglqn_ of the: Catholicos, By
. ExtA159 reply Patriarch declined 10 come downitoMalankaraimmediately.as it would
Ohly create further disturbances in Malankara. ‘The visit was postponed:

¢



S

-71 -

114. Ext.A43(c) is. minutes of the meeting of the Asscciation held on
12-5-1961 electing the successortothe then Catholicos who was very.old. OugenMar
Timothicus was elected as_the  successor. This ‘was approved by the Synod on
21-6-1963. This was conveyed tothe Patriarch by the Catholicos as per Ext.A33 to
‘which Ext.A34 is the reply. Ext.A35 is the Episcopal Synod's. letter of invitation to
Patriarch for the installation of new Catholicos. .This was signed by all the nine_

 Metropolitans of both the groups. This was. -consistent with Article 114 of the

Constitution which states that ordination of the Catholicos should be under -the
Presidéntship of Patriarch, if he arrives in Malankara. Ext.A41 is the Kalpana dated
29-4-1964 -issued by three. Metropolitans (i (ncludlng -one -of the Patriarch- group)
regarding proposed installation of Catholicos on 28-5-1964. Ext.A161 isthe letter
of the Patriarch to the new Catholicos. The new Catholicos was installed by the

- Patnarch on 22-5-1 964.

- 115. Ext.A48 series, A49 series, A52 series, A178, A179and A1 89 would
show that anew Managing Committee was elected composed .of representatives of
both the groups :and the new members took oath affirming obedience to the
Constitution. Anew Catholicos was elected in1970 atameeting ofthe Associationto
which all the parishes were invited to send representatives as per the Constitution,
Second plaintiff in OS 4/79 was elected asthe successor-Catholicos. as seen from
Ext.A178 minutes- of the meeting attended by both the groups. That election was’
challenged in OS 3/79. Learned single Judge dismissedthe suitand no appeal has
been filed ageins_t the dismissal. = Exts.AS, A10, A11, A180 are the minutes of the
subsequent meetings of the Managing Committee, Ext.AS shows that the. Managing
Committee appointed Rules Committee in accordance with the Constitution. to suggest
amendments. tothe.Constitution. The Rules Committee included. persons. of both
the groups including DW2. Rules Committee prepared draft amendments and they
were approved by the Managing Committee on 30-5-1966 and 14-4-1967 as seen in
Ext.A11 series. The Synod meeting on 21-4-1962 inthe presence of boththe groups
approved the rules as seen in Ext.A162(f).

1 16. Allthese developments show that unlt In actlon was opserved in afair
measure. from 1958 to 1970. Inspite of such fair .measure . of unity. in; action all
differences had not been ironed out. In 1972 Patriarch nominated a delegate to
Malankara Sabha. This act implied exercise of active ‘spiritual supremacy by the
Patriarch which in the circumstances was not palatable to Malankara Church, By

‘Ext.A76 lotter dated 16-2-1972 Catholicos.and nine -Metropolitans including those

of the erstwhilePatriarch group requested the Patriarch-notto sendthe delegate and
indicatingthat the-delegate cannot he received as it willlead to disturbance of peace
and dissension. Nevertheless, the delegate asrived in Malankara.and ordalned priests
and deacons. Subsequently Patriarch himself ordained defendats 1 t0.3 in Og 4/79
as.Bishops. - .Pending the suit theuniversal synod. on 16-6:1975 the Catholicos ang his
followers weradeclared- hereties and Patriarch ordg_ined rival Catholicos.in Septﬁmber

1975.
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117. Learned single Judge in paragraph 188 indicated that there were
attempts at unity but the main differences which were apparently seen to be settled
had not really been settled. Undoubtedly both the groups proceeded alcng way
along the path of unification and unification was achievedto a substantial degree.
In view of the decision of the Supreme Court that there was: only one . Malankara
Churchiand neither group had become herétic oralien or had gone 6ut of the church
or'had formed a new cHurch; - practical ‘steps of unification were inevitable.
Disagreeinig with great respect with learned single Judge, we hold that there was
unification to a -substantial 'degree - in the Malankara Church- in 1958 and.
subsequently. It is ‘clear that during the périod 1958.to 1972 authority of the
Catholicos-cum-Malankara metropolitan and the binding nature of the’Constrtution was
accepted by the-erstwhile Patriarch group. Wefail to see how after having accepted
it they. can go back on the same. They cannot do so. ‘ ST

. "113, -W_hile “the Patri’arc'h recognised the' - Gatholicos, CéihOliCOS
récognised the Patriarch subject to the provisions of the Constitution-arid for a pariod

- of four months Patriarch did not purpoit to revoke his recognition of thé Catholicos. It

was only subsequeritly that he attempted to seek some clarifications. 'His compladint of
not’ having been provided with -a copy - of the Constitution' cannot have any:
significance in view ‘of the fact; as we have indicated (See Ext.A26), that in his capacity
as- RambhaninIndia he was attending to the litigation inthe Samudayam suit and'must
* have become very familiar with the Constitution and the provisions thereof. We have
already heldthatthrough spiritual and ecclestastical powers of the Patriarch have nét

vanished altogether it is rio longer an active s_piritual suprémacy that he can-exercise -
 afterthefé-establishiment of the Cathalicate. This conclusionis further strengthened by-
the developments subsequent to the 8upreme Court decrsron Both the points are '

answered accordmgty

N
-

119, PointNo:23: +

“Do Simhasanam churches form independent units outside the Malankara'

* Church? Has the Patriarch surrendered his, junsdictien 'over them to the

" Catholicos and thé Malankara Church ‘snd‘ have these churches accepted
the altered position? Is the Patriarch ccmpetent to claim back any such
]urisdiction by his unilateral act?" o . ‘

-120. There are a few Orthodox Syrian churches in Kerala which are
popularly called Simhasanam churches, that is, throne chuiches being churches
directly under’ the Throne of Antioch 08 5779 relates to one ofthose churches. The suit

- isfiled by the' Metropolitan of the Kottayam Diocese (of the Catholicos group)-and

est appointed by him as Vicar of St. Mary’s ‘Church, Pampady against the lay
ard, Secretary of the Parish - General Assembly and other membiers of the

___}__r‘ng Commilitée -of the plaint . parish" church seeking declaration that thet
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second plaintiff is entitled to function as duly appointed Vicar in the parish church
without objection from defendants, to restrain the defendants by an order of injunction
from obstructing the conduct of the religious worship and other activities by the
second plaintiff and other incidental reliefs. Plaintiffs’ case rests entirely on the
. developments ‘after the Supreme Court decision unifying . the church and the
_Patriarch’s Kalpana dated 14-6-1964 Ext.A54 delegating his authority over these

churches to Catholicos (of the Catholicos group). Therefore, the Metrapolitan of the

Kottayam Diocese claimed right to appoint Vicar and filed the suit for e‘r"rforéement of
' theight. Defendants, inter alia, contend that the church was founded for the worship .
according to the faith of the Syrian Orthodox Church under the Patriarch, that the .

church is govemed entirely by the provisions of its own Constitution approved by the

Patnarch that notwithstanding the so-called attempted unification of thé church
differences persisted and that the church continued to be under the administration

of the Patriarch's delegate even after 1958 and the Catholicos-cum- Malankara:
Metropoirtan or the Duocesan Metropolitan’ under him have.no authority over the

, church They also allege that delegation of powers by the Patriarch to thé Catholicos

. had been subsequently withdrawn and transfer of the church from the ]unsdictlon of .~
the Patriarchto that of the Catholicos would go against the object and foundation’ of

the church. Only Vlcars nomlnated by the panshioners could function in the church

121 Leamed Smgie Judge dgaling wnh the matter in paragraphs 309 and

310of the judgment: held that Ext.A54 Kalpana amounted_only to delegation of power .

~ byithe Patriarch ' to the Catholicos as anintérim arrangement till such time as the

-churches come in due course under the respective dioceses, that the transfer of title -
arid ownershlp sought for by the Catholicos under Ext.B31 didnot materiaiise. that the
' Patriarch. by himself cannot transfer the churches under his iurisdrction to. that-of the
Catholicos ard the delegation of power has been withdrawn under Ext.B‘i‘Qo Onthis ',

basis the sult was dlsmissed - o

ES
™

' ISm‘%hasanam chisrches came into’existence, - One of them is the churoh involved in
' 085/79 The- distinctron ofthese churches Is that at all times they hava beer directiy
under the Patriarch of. Patriarch's. delegate and never upder the Malankars

vr}gte Ext.AS4 dated 14-6:1964 to the Catholicos “stating that he was delegating his
power over these churchesto: the Catholicos as.an interim arrangament il such time

o

-Maiankara Church and‘ distributed among the dioceses acoording togeographieal

e

122, There isno duspute that even prior to 1935 sofme churchas ’known as
opolitan or Catholicos. Inthe aftermath of the, Supreme Court dscrsiori Patriarch -

‘they- como under the respective dicogses. ‘Undoutdtediy the. iritention of the X "
Patriarch was o ensure: that: uitimateiy S|mhasanam churches become part of the

\f -
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to recognise the authority of the .Catholicos-cum-Malankara Metropolitan’ and .
Malankara Sabha is not entitled to administer in any ‘of the churches of. institutions
and other incidental reliefs. Even after the 19th defendant got himself impleaded;
plaint was not amended seeklng any relief against the 19th defendant. but it can.be
said that the declaratory reliefs would affect the 19th defendant also. ‘After. the
impleadment of 19th defendant, second plaintiff who succeeded as Catholicos-cum-

' Malankara Metropolitan filed a rejomder meeting the contentions of the 1Sth -defen:

dant. Besides raising certain common contentions, 18th defendant contended that
Knanaya church is a separate Diocese under the Patriarch and independent and
separate from the Malankara - Church and is not bound by the drsclpltne of the
Malankara Church or the Constrtutron ‘ s _

125 . This controversy was consndered by Iearned srngle Judge in
paragraphs 311 and 312 of the judgment. . Learned single Judge rejected the
contentions of the 19th defendant that Knanaya Sabha is-an absolutely independent
community not forming part ofthie Malankara Sabha and that it has independent and
separate dlocese directly. under the Patriarch though it is racially. and ethnically
distinct and separate group. Learned srngle Judge held that the Knanaya diocess
and Knanaya churches are part of Malankara Church with autcnomy in temporal .
matters. Consistent with the finding of leamed single Judge that each diocese and
each. parish has. right to opt to be under the Patriarch. or the Catholicos-cum-
Malankara Metropolitan, learned single Judge held:that Knanaya Diocese and
Knanayachurches canalso decide inwhat set. upthey should function. Leamedsingle
Judge also held that the plaintiffs have no cause of action against the 19th defendant
evidently on the basis of absence of necessary averments in the plaint, The denial
ofrelieftothe plaintiffs against 19th defendant is also challengedby the second plaintiff
in. AS 331/80, 19th defendant has filed cross-objectronchallenglng thefndlng that |
Knanaya Sabha is part of Malankara Church. L o

126. The expresslon 'Knanaya ls evldently denved from the Synan village
Kana. A colony of Christians of Kana led by Bishop. Joseph of Uraha ‘settied in
c.—angannore in AD 345 under the gutdance of Patriarch of ‘Antioch. Knanaya,
communlty whlch was thus founded is admittedly distrnct and separate racially and
ethnlcally It appearsthat there is no inter-marrlaga between Knanaya. Christians and
other Orthodox Syrian Christlans But this is not suttlctertt to show that Knanaya
church is not part of Malankara Chutch, "Koonan Cross Oath of AD 1634 which
cuminated in the ovar-throw of Portuguese domination over the, church in Malankara
was led byaKnanaylte Christian, Exts.B106 and. B155 books rélate. the history of the

church, They stdte that Knanayites are part of Malankara Churéh. This is also
: indicated by Ext.106° reply by Knanayites, it has to be remembered that ali Knanaya

ohurches were under a Knanaya Diocese headed' by Knanaya Metr\opolitan without
referenceto geographical iocation of the céhurches. “In the Karingasseri, meeting of
the Maldnkara Assoclation (after the High Court declared the Catholicos group to be
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ST - Court, Knanayite churches were
. . be called by the High » Ana .
,_ .he_rqtzcs) ,dlrec:g: ntf(:om ExtA92. Inthat meeting Mar Clemis whowasthe Knagsx:
fepresen.teda_sas elected Malankara Metropolitan. In the post-Suprer;e| Court
.- Metropolitan wKnanaya churches participated in the meetings of the ala ker
dA:csoc‘SI?r:i“ :r:'eld in 1959 19é2. 1965 and 1970 as could be seen from Exts.A4 (M),
j iatio h
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churches under the KnanayaMetropolitan and diocese continued inspite of th

Supreme Court decision developments and acceptance of the Cor?stitut' i
Malankara Sabha. Weareinclined to hold that Knanaya churches and th ot 'Of <
and Metropolitan standon a footing different from that of other parish chu ;_llf done
the Malankara Sabha. On the basis of our other findings it must follcr)w i e
Catholicos is the spiritual superior of Knanaya community andthe Knanaya M e th?
tan and the latter did function subject to the supervision and spiritual u;iia ek
former. In regard to the temporal matters, as long as the parties do notgharn:1 cE.- glithe
provisions of the Knanaya Constitution and the Constitution of the Malankare? rgse i
the latter can be implemented with reference to the Knanaya Diocese and pa::::s’

only subject to the terms of the Knanaya Constitution. The decision in OS 4/79 willb
e

subject to this conclusion.
128. Point No. 25:

Are the chuches established by and :

he ! : ‘attached to the Evangelisti
{\ssocratlon of tr.le_ East situate in the territory, of the Catholicate of tr?e LI_S;;
liable to be administered under the Catholicos and the Metropolitans und
him, namely, Malankara Episcopal hierarchy? ;|

j29. The Evangelistic Association o ' itself i

additional 18th defendantin O.S.No.4 of 1979 sin::i:;iusrjigsg ?r\o:atvsnelgsin?tzlead:g 1
912 and 950 are under the Association. The Association has been inl1 Imsd d7 N
second defendant in 0.S.No.2 of 1979 filed by the Catholicos and the s‘.uch:aeal : IaS
of the Catholicos. item 1 in the plaint schedule in. 0.S.No.2 of 1979 is a his:tor-e o
called P.E.M. High School at Thiruvanchoor belonging to and rung bscth!:JI
ociatio_n .of the East. Itis allegedinthe plaint that asmall sec:'iront (:
Asso.cuatlon of the East is working against the established author‘o
First defendant in O.S.2/79 was consecrated Metropolitan b t:y
patriarchthough not elected by the Malankara Association. First defendant h sl
submitted himself 10 the Catholicos. Plaintiffs therefore contended thaa::S :Ot
defendant is not cpmpetent to function as Metropolitan in the Malankara ch i
Relief sought for is permanent injunction restraining him from officiatin #i
Metropolitan in Malankara church or the institutions of the EvangélisticAss 9_ 'as
of the East and the churches and institutions scheduled to the plaint Learnec? CI:’:ltlon
judge has adverted to this eontroversy in paragraphs 300 to 308; referrin P
Evangelistic Association of the East as Samajam and holding that Sa gto.the
society registered under the Societies Registration Act and is indepelr?:lam T
cannot be considered to be constituent of the Malankara Sabha. Sarnaija g
relinquished ts rightin favour of Malankara Sabha or the Catholicos and tiienl.' i
have no jurisdiction over the former. Therefore plaintiffs have been deni&:;er i

relief

against the Samajam or its institutions.

Evangelistic ASS
the Evengelistic
of the Catholicos.
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. 130. We will refer to the Evangelistic Assaciation of the East as Samajam:
Samaiam is a religious, educational ‘and philanthropic society owning churches,
~ schools and orphanages. It ,was formed in.1924 with Headequarters at Perur-
bavoor. itframed a Constitution in 1833 which was registered in the. Sub Registry,
Perumbavoor in 1941, itwas registered in Calicut under- the Societies Registration
Act. Ext.B118 is the Memorandum of Articles of Association and Ext.B125isa copy
of the Constitution: - and the certification of registration. The Constitution was
.amended in 1966 (See.Ext.B121 pages 116 and 117) and again amended in 1972
(See Ext.B122 pages 60 and 61). Amendments ‘were also’ .duly registered
Accordmg to -the plaintiffs, Samajam is a constituent branch of Malankara Sabha
which is denied by the Samajam. The clai of the plalntlffs has been rejected by the
leared single Judge.

131 Clause 7 of the original Rules and Regulations of the Sama]am Stated
that Patnarch shall be the supreme patron of the Association. Clause 8 stated that
Metropolitans elected by the: committee ‘from among those who are accepted as
Metropolitans by the supreme ‘patron shall be patrons or vice patrons of the
Association. Clause 9 stated that the management of the Associatien shall vest

in a body called the Managing Committee, which shall consist of not less than nine

membersindluding the President, a Vice President, General Secretary, Treasurer and
a Travelling Sécretary to be elected annually at the annual general body. meeting,
Clause 10 stated that the supreme:patrons and vice patrons shall have the right to be
" present and to take part in the proceedings of the meetings of the Managing
Committee andwhenthey are present they may be requestedinthe order of their rank

to preside over the meeting. The rules showthat subjéctto the decision ofthe: general

body all power vested in the Managing Committee. Clause 35 stated that priests
_desiring towork’ under the Association must have been ordained by the patrons or
- musthave received their sanction. Clause 36 statedthat churches built by o for tha
Associat:on shall be consecrated by or with the sanction ofthe: authomies mentloned
inSs 7and8 o L S ”\

132, Ext. AB4 S Memorandum oiAssoclatien and. Rules and Regulations as

“-amendedin 1966. Clause 7 wasamended to state that Patriarch'shall b the supreme’
‘patron, the Catholicos; HigHoliness MoraryMar Bassalius Geevargese occupyingthe -

throne: of Catholicate of the East shallbethe patron with power tofunction. within
* his jurisdication. “Clause 9 was amended Incorporating clause (b) stating that
~ the epjscopal administration of the Assoclation shall vest in the- Caithglicos, or the
episcopa ' or Metropclitan appointed by the- Cathdlicos ' who shall ‘be- ex-officio
“nember of the Assoclation of the Managinngommittee and shall preside fever the
ﬂibetings The ether provlsiens remain unchan.eﬂt = .}

133 hison the basis of the 1966 amendments that the Cathelicos
it that the churches underthe Samajam have become part of theMalankara
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church subject to the episcopal control of the Catholicos. Itis also contended that -

the Constitution of the Malankara Association is also binding on these churches-

which therefore fall under the supervision of the ‘Malankara Sabha and the bodies

envisaged in- the Constitution. It is seen that on 22-7-1964 Managing Committee

resolved to record its happiness upon the consecration of the Catholicos by the
4

Patriarch. By-another resolution Catholicos wasrequested to accept . patronship of

' the Samajam and also to be - its Metropolitan, Catholicos accepted the same;

Ext.A86 is the reply sent by Patriarch;accepting the Constitution of the Samajam and
hoping that the activities of the Samajam would continue as before. Our attention is
invited to the evidence of P.W.8 1o the effect that the schools of the Samajam were not
managed by the Malankara Sabha at any time .

134. The Constrtution of the Sama]am was again amended in 1972.-‘The
amended clause 7(a) states that Patriarch. shall be the supreme - patron. of the
Association and clause (b) states. that Moran Mar Basselious Catholicos who has
bgen accepted by the Patriarch. shall be elected as the patron. The Vice Presidents
shall be those elected by the: Agsociation from among Metropolitans consecrated
by the supreme patron or - the patron. The amended clause 9(b) states that the
ep.scopal administration shall vest with the President of the Samajam if hehappensto
be Metropaolitan and if-not, on'ene of the Vice Presidents elected by the Assoclatnon,_

135, The evidence of PW.8 shows that the churches and Sama]am Lwere
not invitedtoMalankaraAssociation’ meetings andthe Samajam hadno representative
inthe Managirig Committee of the Malankara Asseciation: Mar Julios. aforeignnational
whao was delegate of the. Patriarch.for a long period’ was the. Metropolitan of the:
Samajam. Ifthesechurches were regarded as ¢onstituent. part of lMa]ankarax Sabha,.
Mar Julios who wasnot a native. of Malabar could not have been its Metropolltan
In these circumstances we are inclined to agree with:the view taken by the learned
single Judge that the churches belenging to theAsscciatlen wer\e not constttutent'~ :

pans of Malankara Sabha,

L 136. The 'ObjeCt of the. Sama]aml is to establlsh and maintaxn churches,
scheels and orphanages. In the original Rules and Regulations. of the Associatior
reference was made only to the ‘'supreme patron. and the elected Metropolitans.
among, those accepted by the supreme patron asVice Patrons. thhlng was:stated
about the episcopal administration ofthe churches underthe Samiajam. Inthe light of
the developments.in the aftermath of the Supreme Coun decision; the. Samajam
moved nearer the: Catholicos. Rules were amendedto declare the Cathalicos acepted

" by the: Patriarch to be'the,patron.and to declare that the episcopal administration
: hall vest In the Cathellcos or the \episcepa or the Metropolttan appeqntedhby the

purpert te make the churches under the Samajam. as censhtutem churches of -
MalankarasSabha. Thetieo with the Gathchces as suchwas introduced butthattie Was "
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severed by the 1972 amendment, by declaring that the episcopal administration shall
- bewith the Metropolitan who happens to be the President of the Association or the
elected. Metropolitan. These churches are under the Samajam which is a society
registered under the Societies Registration Act. The society is alegal entity though it
ishota Corporation inthe strict sense of the word. The saciety. is bound to make its
‘owh rules and regulations -under which managemeént vests in the Managing
. Committee. As long as churches did not become constitutent part of Malankara .
* Sabha, the Catholicos or the: Malankara Association or the Managing Committee . %
cannot validly claim any jurisdiction oyerthese churches. We have to remember that"
in 1964, by Ext.AB6 Catholicos also accepted: the Constitution and the Rules and. ‘
Regulations of the Association or the Samajam and said that the activities must ,
continue as before and he made no reference to the Constitution of the - Malankara ; ‘
Sabha. It is no doubt true that fer some: time Catholicos accepted by the Patriarch
under Ext.A19 was made the patron of the Association. Butthat was a voluntary act of
the Association and not aconsequenceof the Associationor the churchesbacoming’ - -
part of the Malankara Sabha. in the two suits there is:no pleadingthat Cattiolicos has
rightto exercise any jurisdiction overthe churches in his capacity as patron. Noissue
. hasalso t')een‘frame‘d inthis behalf. It is'well knownthat a religious society may be .
independent of any church -and its relationship with the church is that' which it
- chooses. Our attention- is'not also'invited 1o any dedision of ‘the Malankara church.
. accepting the Samajam. Our attention is invited to page 26 of Ext.A149 where the
churches are stated tobe ‘churches ofthie Samajam. ‘It appears that the Catholicos
" and priest filed suit 0.S. 78/74 inthe Murisiff Gourt, Puthur regarding churches of the _
. $amajam which are items 906; 807, 909, 910 étc. in thelist appendedto the-plaintin
0.8. 4/79. The suit challenged-appointment of two priests bythe Associdtion, The
suit was,dismissed on 16-3-1976. RN .- B

137. Ext.A162 at page 68 shows that di 1-3-67 Syndd passeda resolution
" stating that the churches under the Samajam must come under the respective
diocesés and appointing a committee to device the ways andmians. ‘On 18-3-1968
Synod passed resolution calling upon'the Samaj”am and its Managing Committée t 0
. implementthe earlier decision. P'W.8 admitsthatthis was oppesed by the Samajam. . .
‘Synod on 27-8-1969 resolved to implemeritthe decision amalgamating the churches 1
inthe resective dioceses and appointing Mar Philixinos as Metropolitan ofthass. "
 churches and directed them notto estailishnew churches. Amalgamation inrespect- L
. gtall dioceses was gltered to a slight extent subsequently. It was thereafter that - - &
" . the Rules of theAsscciation ﬁvere amended in 1972. .

g - 438. We arelnclinéd 16 agree with tha view taken by the learmed single . -~ |
17 Judge that these churches-are ot constituent pans. of Malankara Sabha andas.
" iich not govemed by the Constitution of theMalankaraSabha, ThaCatholicos can .
clalméi any, inregard tothese churchies only inaccbrdancewith the Constination:
wles or Regulations of the Samajam.  Since these churches are' not part of .

' !
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Malankara Sabha, Catholicos or the Metropolitans under him cannot have any
jurisdiction over the churches of the Samajam. The denial of relief in O.S.6/79 and the
denial of relief in 0.S.No.4/79 against the 18th. defendant is correct. We answer the
point agaunst the plaintiffs.

139. Point No.26:

‘Is St.Antony’s church Mangalore part of Malankara church and what relrefs

- if any, are the p!aintrffs entitled in regard to thls church‘7 N

140. Item No.1040 in the list appended to plaint in O.S.No.4 of 1979 is St
Antony s Church belonging to St. Antony’s Educational Society at- Honavar Neither
the Society nor the church or the trustees of the church were |mpleaded inthe suit.
V'car Géeneral of the Assaciation has been impleaded as 17th defendant though not

‘ ina representative capacity. The society is areligious and charitable society registered

under the Societies-Régistration Act andalso under the Bombay Public’ Trust-Act.
Ext.B261 ‘is the Memorandum and Articles of Association ‘of the society which

'purpons to be under the control and superintendence of the Patriarch. St

Antony's church was established  and founded by the society for the use of the
Orthodox Syrian Christians residing in Mangalore town. | Ext.B262 is the judgment of
the court of city civiljudgeina batch of suits involving bothfactrons of Orthodox Syrian
church. The learned judge held that the Catholicos had no jurisdiction over the *

“church. Ext.B261 also makes no reference to Catholicos. There is no evidence . .

adduced to show- that this church or society ever came under the-jurisdiction of
Malankara church. It cannot be said that the Constitution of Malankara Sabha would
bind this church. Plaintiffs in 0S4/79 certamly cannot secure any reliefs with reference
to this church or the 17th defendant. Point answered accordingly

141. Pgint N027

" "‘Whether the appellants have become: apostates by reason of the decision
taken bythe Universal Episcopal Synod held -at Darmascus oit 16th June
1975 and subsequent days and the declarationfollowlngitherefrom "

142, Learned single Judge who consideredthis aspact in: paragraphs 290
10294 held that it cannot bé saidthat:Catholicos group had become herétic or had gone
gut of the church on account of the establishment of Catholicate and subsequent
actlons and that attempt to establish an autocephalous church will not amount to
heresy or going ouit of the church, though it may be against the church tradition of ties
With AntiocheanSee. Withreferenceto the decisionsofthe Universal Episcopal Synod
in’f June 1975 and the subsequent letter of the Patriarch, learned single Judge on the

,basis of his finding that the Catholicos group has established an-autocephaloyg

Shureh held that the proceedmgs and orders are vord This finding is ehallenged by':-.
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the Patriarch group. According to the Catholicos group the grounds on which action
was taken -against the Catholicos and the Metropolitans were grounds urged in the
Samudayamsuit and rejected by the Supreme Court. According to them, Episcopal
fSynod in the Patriarchate of Antioch has no jurisdiction over them and in.any eve‘ht
it is the Episcopal Synod consisting of all the orthodox churches in the world which |
can take action and not the Antiochean Synod. On the merits also they rebut th

" decision of the Synod. These arguments are challenged by the Patriarch group whe
contended that if the finding of learned single Judge that Catholicos has 'establisheg
an autocephalous churchfalls they are part of Malankara Church and the Patriarch and*®
the Holy Episcopal Synod in the Patriarchate has jurisdiction to take ecclesrast
dlscrplinary action against Catholicos and his Metropolitans. oal

v 143 'l'his dlspute has been raised in three of the surts, namely Os No

79, 5/79 and 7/79 and in the Cross-Objections filed on behalf of the Patharch gro?r;/

144 Ext.A80 dated 30—1 -1974. isacopy of the char
ges levelled aga
. Catholicos by the Patriarch The charges can be summarised as follows: - ° iHSt the
() The declaratron of the Catholrcos that he.is seated on the Thron f
: $t. Thomas is uncanonical as it is contrary-to. the basic truth that the :n(l;
hrone in the Syrian Orthodox Church is that
. Patriareh. o of S‘ Pete". WhICh is the seat of

_ ,(ii) The claim of the Cathollcosw o\equal status with the Pal -
tria
- supreme head of the church is uncanonical ? o Who S “}f*
| (i) The conduct ofthe Catholicos in declaring the Mala
nk

an independent church with Catholicos of the East as itszr:p?ehumh as
denounces the supremacy of the Patriarch me head:
e
- () The action -ofthe Catholicos in describing the a-tt.achmem o “;Z-;

‘Malankara Churchwith the Patriarch as “cordial relation” i
nste “
~ pation” is wrong. ad of ¢ subordis

:.'

W

) The Catholicos refused. to- accept the Patriarchal del

Catholicos effected alterations in- Amologia with a view to a\,z?;‘:‘ eln Il

subordinatron tothe Patnarch . oath of
P (v) The heretrcal two nature theory propgumjed by P@ L 3
- Council of Chalceden, is net repudtated in the ordlnatiral.l;DB €0 at the
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(vii) Catholicos claimed. temtonal jurlsdlction beyond what is specifically
given to him by the Synod.

(x) The Managing Committee -of the Malankara: Church presided over by
the Catholicos passed aresolution thatin casePatriarch ordains Metropoli-
tans in Malankara Church, its connection with the Patriarch will be-
considered as having been voluntanly severed by the Patriarch and thus is
uncanonlcal :

(x) Catholncos s letter dated 7-8-1973is most discourteous and impudent.

145 Cathollcos sent Ext.A81 reply stating that the Patriarch has no

jurisdiction to make charges and demand replies and the charges have been sent to
the Malankara Eplscopal synod which alone-has |ur|sd|ct|on

146. It Is seen from Ext.AB2 that Malankara Synod met and repudlated the

charges. Patriarch sent Ext.A202 letter dated 11-1-1975 to the Catholicos informing
him about the decision to convene the Holy Synod of the Universal Syrian Orthodox:
‘Church on 6-6-1975 in view of the controversy regardnng certain imponant questions
which can be summarised as follows

[

(8) Has St. Thomas established a Thronie and whether spiritiak grace

- emanates therefrom? If not, will the belief inthe Throne of the emanation

or spiritual grace amount toviolation of fundamental tenet, doctrine and faith
of the church entailing forfeiture of all rights in the church? If so, what is the
relative position ofthe Throne of St. Peter vis-a-vis St Thomas in the spintual
hierarchy of the church?

() Is the Malankara Church independent (autocephalous) of the Universal
Syrian Onthodox Church? :

(c) Hasthe Catholicos authorrty to use amended Amologia omitting the oath
of allegiance to Patriarch?

{d) Isthe repudiation of the heretical two nature theory propoundéd by Pope

" Leo at the'Council of Chalcedon at the time ofrordinatzon an Integral part of

the: faith»and belief of the Holy Church?

(6) Whether the interdict of the Catholicos to the Parish churches not to

 receive or accept Metropolitans ordained by. the Patriarch and his declara. |
 tion'challenging the authority. of the Patriarch. to. ordian Metropolitans wij|

amount to denial of authority, power and supremacy.of the Patriarch? .
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(f) Isthe Malankara Synod competent to take a decision that Patriarch has
lost all powers in Malankara and whether such conduct is uncanonical?

147. Ext. A202 invited the Catholicos to attend the Synod and place his
valuable suggestions for a final decision of the Synod. Admittedly Catholicos and the
Metropolitans of his group did not attend the Synod while the Metropolitans ordained
by the Patriarch attended it. Instead of sending reply, Malankara Synod sent a detailed
note, Ext.A200 to the Patriarch setting forth its views on various questions. Ext.A80 is
the detailed reply sent by the Synod. The Universal Episcopal Synod met on various
days between 16-6-1975 and 20-12-1975. Copy ofthe proceedings isseen enclosed
with Ext.A222 letter dated 22-6-1975 written by Patriarchto the Catholicos. The Synod
concluded as follows:

........ the Synod has reached a complete conviction that Catholicos Augen |
is at fault and quilty against the faith and laws of the church -and has forsaken the
pledges he had made of his free will, of allegiance tothe Apostolic See of Antioch and
to any one holding this See, on the occasion of his consecration as Catholicos of the
East and his appointment as a Metropolitan of Malankara.

Therefore, the Synod having considered him as_apostatised from the faith
and laws of Syrian Orthodox Church, declares that he has lost all his privileges
prerogatives and rights as Catholicos of the Eastand as Malankara Metropolitan and

oo gushs
orders as follows: rj
vSa S 2 (208 T Mmfy-lcvaﬁpcmvm«},tm

() Augen the First, Catholicos of the East and Malankara Metropolitan is
hereby declared as having voluntarily separated himself from the commun-
ion of the Syrian Orthodox Church.

(i) Heis stripped of all his authorities, prerogatives and privileges that were
given at his consecration as Catholicos.

(i) He is stripped of all his authorities as a Metropolitan of Malankara

(iv) Anyone who would participate with the said Catholicos in his rebellion
against the authority of the Holy Apostolic See of Antioch or in his deviations
from the fundamental faith shall be considered as separated from the
communion of the Holy Church, whether he is clergy or layman.

(v) The Holy Synod authorises His Holiness the Patriarch to announce this
decision to the whole church and to all whom it may concern and to take
necessary action.

c o
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148. In Ex_t.Azg\o letter Patriarch informed the Cathoii?%;s about the above
decisions and purﬁ?ﬁﬁé‘mo‘:’give him another opportunity to recant. Patriarch asked
the Catholicos to_inform him within ten days whether or not the Catholicos accepts
and submits to the resolution of the Holy Synod. Catholicos wasinformedthatin case
of his failure to reply it will be presumed that he does not agree tothe resolution. Insuch
acase or if he repudiates the resolution he will have to be declared as apostate
without further notice. He was also asked to show cause within ten days why such a
declaration of apostasy should not be made. >
f:? ) -

149. The entire episode appears to be curious and bizarre. Patriarch
specifically informed the Catholicos that the Holy Synod was being convened to find
out the correct position in regard to several matters in controversy between the
Patriarch and Catholicos. This letter Ext.A203 did not contain a whisper that any
ecclesiastical disciplinary action was being contemplated. The earlier charges,
Ext.A80 sent by the Patriarchto Catholicos also did not indicate that any such action
was being contemplated. Proceedings of the Synod attached to Ext.A220 would show
some matters dealt within the charges were not considered by the Synod and some
matters not referred to therein had been considered. There can be no doubt at all that
the Synod proceeded on the basis that it's deliberations were with a view to see
whether ecclesiastical punishment should be imposed on the Catholicos and mem-
bers of his group. The proceedings show that punishment and ex-communication
were decided upon by the Holy Synod in the absence ofthe Catholicos and members
of his group and without notice to them about the proposed action. Patriarch's group
contends thatitcan be taken that Patriarch as supreme head of. the church imposed
the punishment and he did so only after issuing show. cause notl?e Ext_.Azgo and trllat
would suffice. We are not able to agree with this submission. Patn’arc-h is not sgpe.nor
to the Holy Synod. Itis the Holy S)_fnc_;d which is the final authorlty. in ecclgsmsttcal
matters and matters  of discipline. It was the Synod which decided to

unicate Catholicos as alsothe other Metropolitans. Having decided uponthe
eXCl_Jmm t. the Synod merely authorised the Patriarch to announce the decision.
pumshngr.ds he was only to be aspokesman for the Synod and nothing more.
ISrthoh::]avmg 'decided upon imposing the puni_shment of excommuniclanion, it is not
possible to agreethatthe Patriarch after having issued show cause l'IOtI.CB could have
averted the imposition of punishment. For these reasons, we are satisfied that the
decision of the Holy Synod which in eﬁt'ect and subs:tarlxca was only anlnol..mcfad by the
Patriarch is vitiated on account of violation of the plrlnmples of natural justice inasmuch
as Catholicos or members of his: group were not lnforrf'ned that the Synpd was being
convened or was required to consider tr_ue matters in controversy wnh.a view to
impose punishment. We, therefore, .agrlee \fwth the view tak_en by. learned single Judge
that the decision is void thoughi ourfindingis rested on quite a different reason, Inthis
view, it is unnecessary for us io.consider the c?lher arg_;uments advanced f€garding
the authority of the Holy Synocl, right of the Patriarch to mpose ecclesiastical Punish.

ment and the like.

27—
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150. Point Nos.28 and 29:—

. 28. Whatisthe consequénce of the non-impleadmentof the successor of the
first plaintiff in O.S. No. 6.0f 19797 . :

-29, What s the consequence of the successor Catholicos not filing appeal

against the decree in 0.S.No. 6 of 19797 . :

151. 0.S.No.6 of 1979 was filed by two plaintifs, namely, Moran Mar
Baselious Ougen |, the Catholicos of the East and Malankara Metropolitan and
Thomas Mar Themothios, Metropolitan of the Malabar Diocese belonging to the
Catholicos group. The suitwas filed against two Metropolitans of the Patriarch group
andthe Missionary Metropolitan of the Evangelistic ‘Association of the East. Plaintiffs
claimed relief of declaration to the effect that. defendarnits are not entitled to exercise
any function as‘episcopa in spiritual, temporal .orecclesiastical matters in any-parish
church or institutions of the Malabar diocese and injunction restraining them from
doing'so. Learned single. Judge dismissed the suit recording findings on various
matters in controvesy, and holdingthat plaintiffs had noftitle or right toitem (8) church
belonging to Evangelistic Association of the East, that . the authority- of the -
Metropolitan depends upon the acceptance by the Diocese and the parish churches
and defendants are lawful Metropolitans ofthe Patriarch group. The appeal against
_this decree is'A.S. 362 of 1980. First plaintiff, the then Catholicos died on 8-12-1975.
.His successor had been-chosen earlier, but did not get himself impleaded, as
supplemental plaintiff to continue the suit as- successor-Catholicos. * The appeal
A.S.N0.362 of 1980-was filed only by the second plairitift. it is therefore drgued by
Jearned counsel Sri Padmanabhan-and Sri Bhandare that so far as the Catholicos or
the Catholicate is coneem_e‘d the findings in the suit have become conclusive and the
same cannot be challenged by the second plaintiff. e S

152. We" find from the suit records that on ' 2-3-1976 the successor
Catholicos filed an-application:in Q:S‘:G/?Q when it was pending before the court at
Kottayam, to gethimselfimpleaded as supplemental third plaintiff. Subsequertly the
suit wastransferred to the District Court, Emakulam and thereafter to the High Court
The application was neither numbered nor dispoged of by any of the courts, ft
is seen that the application: wasfiled withinthe period of limitation allowed for filing
application for impleading legal 'r"epr'ese_matives.,'rl?he suit was disposed of Withbut'
riumbering or disposing of the application. If the application had been numbered it
.could only have been allowed since the applicant was the successor Caiholicog;
andhe had filed the application within time. Whenthe question ot nén-impléadmeh ¢
of the successor Catholicos was urged before us at. the stage of -argumemg- th
‘suceessor Catholicos whofiled the application before trial court filed C.M.P.No, 5;34 ef
-seeking to get himself impleaded 'as supplemental 3°¢°“C|--appellar.;t Tho
cation is opposed by the second respondent who has filed counter afficavir e
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have heard learned counsel on both sides at great length on this matter. We are of
opinion that C.M.P. No. 584 of 1990 should be allowed. We do so. The successor
Catholicos was vigilant and had taken steps within the time allowed by law. It was
the fault of the court that no order was passed on the application. No party shall be
allowed to suffer on account of fault of the court. We therefore implead the petitioner
in C.M.P. 584/90 as supplemental third plaintiff in 0.S.6/79 and as supplemental
second appellantin A.S.362/80. No supplemental pleadings or evidence are called for
in this case. Therefore, the defect pointed out is cured.

153. Point No.30:

Whether the appeals have become barred by reason of res judicata on
account of abatement of the appeal A.S.357/80 filed against the decree in
0.S. 7/79 on account of the fact that the findings in 0.S.7/79 have become

final.

154. 0.S.7/79 was filed by Catholicos and Metropolitans of the Catholicos
group seeking declaration andinjunction against aMetropolitan functioning in Malabar
Diocese and ordained by therival Catholicos. Learned single Judge onthe basis of
his finding that the Catholicos group has established an autocephalous church
held that there can be two sets of Metropolitans, two sets of episcopa for the
Malankara church and the truncated church under the Patriarch and they can function
in the dioceses and parish churches accepting them. Accordingly the suit was
dismissed. Plaintiffs challenged the decree in A.S.357/80. Defendant-respondent
died pending aPP?f“-_ ‘f‘fg?le, was impleaded as supplemental respondent and the
appeal apatea.’\’l‘f‘fs therefore argued by Sri Bhandare for the Patriarch group that
findings recorded by thelearned single Judge in 0.S.7/79 have become final and this
will affect the other appeals where identical findings are in challenge and the
appellate court cannot record conflicting findings in the remaining appeals and those
appeals are barred by res judicata.

155. We have to examine the frame of the suit 0.S.7/79 with reference to
the frame of the leading suit in the batch of suits, namely, 0.S.4/79. 0.S.7/79 was filed
by the Catholicos-cum-Malankara Metropolitan and a few Metropolitans of his group
against the defendant therein seeking to challenge the status of the defendant as
Metropolitan-in-charge of Malabar diocese ordained by the rival Cathalicos. Of
course challenge was based on various grounds which were common to some of the
other suits. The primary contention of the plaintiffs was that the ordination of the
defendant was not valid. Defendant inturn challenged the plaintiffs’ ecclesiastical and
legal status. The learned single Judge found that the two groups constitute two
autocephalous churches and each set of episcopa can function in dioceses and
parishes accepting them. Arewetotakeit this finding has becomefinal? Thisfinding
is challenged in all appeals by both sides, Catholicos side contending that the
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Malankara church as a whole has become autocephalous and not “now" as indicated
by the learned single Judge and the Patriarch group contending that the Malankara
church remains an undivided and integral part of the Orthodox Syrian church andthe
Catholicos group have become heretic and have been apostansed If the findings
recorded in 0.S.7/79 have become final it would mean that apart from the Catholicos
even the Patriarch group will be disabled from ralsmg their contentions in the other
appeals as otherwise there would be conflicting fmdmgs This consequence is not
accepted by the Patriarch group It is worthy of notice that what was in question in
0.8.7/79 was legality of the status of the defendant who was ordained by the rival
Catholicos consecrated by. the Patriarch. Onthe defendant’s death it cannot be said
that the cause of action survived. If the Catholicos of the Patriarch group ordains
another Metropolitan and purports to put him in charge of Malabar diocese that may
provide a fresh cause of action to the plaintiffs. O.S. 4/79 is a representative suit
where all the concerned groups are parties and the findings therein and inthe appeal
therefrom will be binding on the entire Malankara church inclusive of the two groups,
episcopa, clergy and the laity. Identity of parties in other suits is also lacking. In
these circumstances, we are unable to agree that the abatement of A.S.N0.357 of 1980
will bar the other appeals by res judicata or that findings in 0.5.7/79 will be res
judicata. Point answered accordingly.

156. Point No.31:

Whether Metropolitans ordained by the Patriarch and whose legal status is

in challenge in these cases can function as Metropolitans in Malankara

church?

157. In O.S.No.1 of 1979 plaintiffs seek, inter alia, to restrain the defendants
who are connected with the Kothamangalam Mar Thoma Cheriapally from accepting
the episcopal authority of Thomas Mar Dionysius or any other Metropolitan not
appointed by the Catholicos. In O. S.No.2 of 1979 Catholicos-cum-Malankara
Metropolitan and Metropolitans of Kottayam Diocese (of the Catholicos group) seek
declarationthat the first defendant, Metropolitan of the Evangelistic Association of East,
is not entitled to any episcopal right, spiritual, temporal or ecclesiastical right in the
Malankara church or its dioceses etc. and injunction restraining him from officiating as
Metropolitan and interfering with the administration of Malankara church or its dioceses
etc. In O.8.No.4 of 1979 filed by Catholicos-cum-Malankara Metropolitan and his
elected successor, defendants 1 to 3, Metropolitans ordained by the Patriarch are
sought to be restrained from functioning as such and from ordaining priests, deacons
etc. O0.S.No.6 of 1979 was filed by Cathelicos-cum-Malankara Metropolitan and
Metropolitan of Malabar diocese belonging to the Catholicos group against the
Metropolitan of the Evangelistic Association of thie East and two other Metropolitans
ordained by the Patriarch for declaration that defendants are not entitled to exercise
any function as priest, episcopa or Metropolitan in matters temporal, spiritual and

*P
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ecclesiastical in any parish church or institution of the Malabar diocese in the
Malankara church and an injunction restraining them from doing so. 0.S.No.7 of 1979
was filed by Catholicos-cum-Malankara Metropolitan and five other Metropolitans of

the Catholicos group against Samuel Mar Phelixinos ordained as Metropolitan and -

installed as Catholicos by the Patriarch for a declaration that defendant is not entitled
to any legal status or function as such in Malankara church. 0.S.No.8 of 1979 was
filed by Catholicos-cum-Malankara Metropolitan and his elected successor against
another Metropolitan ordained by the Patriarch for similar relief.

158. O.S.No.3 of 1979 was filed by two members of the Malankara
community under Order 1 Rule 8 C.P.C. on behalf of the members of the community
against Catholicos-cum-Malankara Metropolitan (the President of the Malankara

Orthodox Syrian Christian Association), Metropolitan of the Catholicos group of the .

diocese outside Kerala and two co-trustees of the Malankara Association seeking
declaration that the alleged election of the first defendant as successor to the
Catholicos was invalid and for consequentialinjuncticn. This suit was dismissed and
the dismissal has not been challenged by way of appeal. Therefore the challenge
against the status of the first defendant elected as Catholicos to succeed the second
defendant fails and this decision is binding on the entire community.

159. The question which therefore arises for consideration is whether
Metropolltans and the Catholicos ordained by the Patriarch can legally function as
such. Learned single Judge held that rival sets of Catholicos and Metropolitans can
function in the dioceses and parish churches which accept them respectively; this
conclusion was based onthefinding that the Catholicos group having established an
autocephalous church, in the eyes of law they are two distinct and separate churches
and it is open to the dioceses and parishes to opt to be part of one or the other of the
churches. This conclusion cannot be sustained in view of our finding that learned
single Judge was in error in holding that Catholicos group has established an
autocephalous church or that there are two churches. We have held that there is only
one church, namely, Malankara church and neither group has gone out ofthe church
We have also found that the > apostatisation of the Catholicos or his group is v_c_:lg, ln
answefing points 4 to 6 we have held that Catholicate established under Ext. A14 with
powers as provided therein is valid and binding on the Malankara church, that by such
establishment Patriarch has not been deprived of his powers to ordain Metropolitans
or consecrate Morons or to exercise any other recognised spiritual power, thoughthe
power to ordain Metropolitans is subject to acceptance of the Malankara community
represented by the association and that by the establishment. of the Cathdlicate
spiritual power- of the Patriarch has not been reduced to a vanishing point and that
the Patriarch could not be regarded as havmg “active spiritual supremacy. In other
words, theoretically Patriarch has power to ordain Metropolitans or even a Catholicos,

The manner in which Catholicos is to be selected and ordained is laid down in -

Ext.A14. Sanction and authority to instal Catholicos is vestedin the Metropolitans of

¢/ (
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 of Angamaly diocese. Plaintiffs. owe allegience to the Catholicos-cum
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the Malankara church. Ordination of Metropolitans has to be accepted by the
community as represented by the Malankara Association. It is not argued before us
thatthe Catholicos-cum-Malankara Metropolitan and Metropolitans of the Catholicos
group have been ordained or installed in a manner different from what is indicated
above. It is not argued before us that Metropolitans of the Patriarch group whose
status is challenged before, us have been accepted by the community as
represented by the Malankara-Association. Therefore such Metropolitans of thé:
Patriarch group cannot be regarded as lawfully ordained M?!‘.'PB?‘_itanS inthe eyes’
of law. ' Even if those Metropolitans purport to select a Catholicos of their own, such:
selection or installation cannot be regarded as fawful inthe eyes of law. Inother words,
such selections and ordinations cannot bind the members of the Malankara church,
the Malankara Association, the dioceses and parish churches which form part of
Malankara church. They cannot functionin such capacity in Malankara church or
its dioceses or parishes. -This conclusion will not of course apply to Metropolitans
ordained by the Patriarch for the Evangelistic Association of the East in

. view of our
answer-on point No. 25. Point answered accordingly. ,

A
e

160. 0.5.N0.1/79-AS.N0.359 of 1980:

. - . B . - ) B . i‘
This suit relates to Kothamangalam Mar Thoma Cheriapally. The suit was®
filed by a few parishioners owing loyalty to the Catholicos group against priests and
Managing Committee members of the church. The churchfalls within the jurisdictiogy

-Malankara:
Metropolitan and the Angamaly Diocese and Metropolitan Philipose Mati.

. Theophilus: In. 1973 Patriarch. ordained Mar Thomas Dionysipous "as:Metropolitan of

the Angamaly Diocese. Plaintiffs averred that defendants who claimedto be loyal to

Patriarch disobeyedthe decisions and directions of the-Malankara church. representet:
by the Cathalicos-cum-Malankara Metropolitan and Diocesan Metropolitan of thes
Catholicos-group as reflected in various purported decisions ofthe parish assembly-;
and the Managing Committee referredto inthe plaint. The decisions go'against theu
episcopal statys and rights or the episcopa of the Catholicos group inregardto plain-
church andthe right of episcopa to appoint Vic_ars and Priests. and . contro} religoug’’
worship and administration. Plaintiffs therefore sought declaration that sucht

decisions in.so far as they affect episcopal right of the episcopa of the Catholicog::

*  groupover the plaint church-, and their right to appoit vicar and priests and control,

religious worship and administration of the plaint church are illegal and do not bing thew
church.and injunction restraining the defendants from denying episcopal author,

, . ity of- -
fram accepting the episcopal authority of the Metropolitan of the rival group et

C. B

161 Leérned single Judge dismissed the suit mainly on. the basis of the

canclusion that there are in effect two independent churches and it is open to. each

diocese. and parish to- opt to accept episcopa of either group and the 1934
Ce Stitution is binding only on those churches which specifically acceptthe same ang




S

other connected findings. We have reversed these findings holding that there is onl

one church, that the Constitution is binding on the Malankara church and trt:y
dioceses and parish churches therein, that Metropolitans ordained by the Patriar 2
and not accepted by the Malankara community as represented by the Malankac

Association cannot function as such. It must necessarily follow that the [a'retl
church and the vicars, priests and the parishioners are bound by the Constitulign &
Malankara Sabha and have to function under the episcopal authority of thof
Catholicos-cum-Malankara Metropolitan and the Diocesan Metropolitan of the
Catholicos group. Plaintiffs are therefore entitled to a decree. 5

162. 0.S.No.2 of 1979 — A.S.N0.350 of 1980 and Cross-objection.

This suit was filed by Catholicos-cum-Malankara Metropolitan and
Metropolitan of the Kottayam diocese of Catholicos group against the Metropolitan
of Evangelistic Association of the East. We have already held under point No.25 that
EvangelisticAssociation is not part of Malankara church. It must follow that defendant
is not under the jurisdiction of the Catholicos-cum-Malankara Metropolitan or Metro-
politan of the Catholicos group of Kottayam diocese. The dismissal ofthe suittherefore

stands.
163. 0.S.No.4 of 1979 — A.S.N0.331 of 1980 and Cross-objection.

This is the comprehensive representative suit filed by the Catholicos-cum-
Malankara Metropolitan and his successor-elect against three Metropolitans or-
dained by the Patriarch and priests and deacons ordained by defendants 1 to 3 and
vicars appointed to the parish churches who are alleged to have joined hands with the
other defendants. The Evangelistic Association of the East (18th defendant) and the
Malankara Suriyani Knanaya Samudayam (19th defendant) got themselves im-
pleaded subsequently. From ourfinding on point No.25 it must follow that plaintiffs
are notentitledtoany reliefs against 18th defendant, and the dismissal of the suit aginst
this defendant must stand. We have held under point No.24 that Knanaya churches
and their dioceses and Metropolitan stand on a footing differentfrom that of other
parish churches under the Malankara Sabha. On the basis of our other findings it
must follow that the Catholicos is the spiritual superior of the Knanaya community
and the Knanaya Metropolitans and the latter did function subject to the
on and spiritual guidance ofthe former. In regard tothe temporal matters, as
rties do not harmonise the provisions of the Knanaya Constitution and
n of the Malankara Sabha, the latter can be implemented with reference
es and parishes only subject to the terms of the Knanaya
ion in 0.S.No.4 of 1979 will be subject to this conclusion,”
ct to the above.

supervisi
long as the pa
the Constitutio
to the Knanaya dioces

Constitution. The decis
Any decree against 19th defendant must be subje

n that Malankara church is episcopal in

164. Plaintiffs seek declaratio
ation of autonomous church units anq s

character and is not a union or feder



onpoint No.23 dismissal of the suit has to be confirmed.

;é:ﬁt_hgl_icas group of the Malabar diocese seek declaration th
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-governed in its adminstration by the Constitution_of the-Malankara church, that

defendants 1to 3 are not competent to ordain priests and deacons, that they are not
legaly consecrated Metropolitans and defendants 4 to 8 are not legally ordained
priests or deacons, that no Metrppqlitan. priest or deacon unless validly ordained and
appointed under the provisions of the Constitution shall officiate, that any priest who
refuses to recognise the-authority of the first plaintiff and other Metropolitans under
himis not entitied to minister. Plaintiffs also seek permanent injunction restraining

defendants 1 to 3 from ordaining priests or deacons or performing any -other sacra-

ments, services etc. for the church and its institutions, defendants 4 onwards from
performing any religious services or sacraments in any of the churches of
Malankara or fts constituent - churches or institutions and . restraining the
defendants from interfering in any manner with the administration of the Malankara
church. o o o -

165, We  have held that Malankara church is not purely -episcépal in -

character. ‘We have also indicated that it is not a union or federation of autonomous

' churches andis governed by the Constitution of Malankara Sabha, Defendants 1 to

3 are Metropolitans ordained by the Patriarch. It is not argued before us that their
selection or ordination was accepted by the community as represented by the
Malankara Association. Therefore they have no legal status as claimed by them. |t
must necessarily follow that they are incompetent to.ordain priests or deacons. Hence
status of defendants 4to 8 as priests and deacons cannot be accepted. Clergy and
laity are.bound by the provisions of the Constitution of Malankara Sabha,

follow that decree hastobe granted against defendants 1to 17 asindicatet he

, rein and
decree in part hasto be granted against 1Sth defendant. _
H - LR

' 166. 0.S.No.5 of 1979 - A.SN0.354/80 and Cross-objection

. This sult relates to StMary's Church, Pampady which is a Simﬁasana

church. itwas filed by Metroplitanof the Catholicos group ofthe Kottayam diccesg ana .

a priest:appointed by him as Vicarof the church against theay steward and Secretary
of the Parish Assembly and other'members of the church, seeking declaration that

It must

second plaintiff is entitled to function as Vicar without objectionfrom the defendants

and that no money of the church can be spent except with the junction ang co-

operation of the Vicar and only.as provided by the Constitution. In view of ourfinding
167. ©.S.NO:6/79 - AS.N0.362/80 & Cross-objection.
In this suit Catholicos-cum-Malankara Metrepolitan andMetropolitan ofthe

e Seek ition that Metropolitan of Evap,
istic Association andtwo other Metrapolitan's of the Patriarch grayp are not entitie

- Wexercise any function as priest or episcopa or Metropolitan in matters of spiritual,




- 93

temporal and ecclesiastical in-any parish:church or institutio e

and -Mal.abar church. From our earlier findings it(:;:lsit :;::v?it?;tt f;ﬁee'::a!ab?r clocese
Evangelistic Association f:annot berestained from functioning as such;i:Ft”‘:'ltan of the
ofth.e EvanqelisticAssoclation but he andthe other defendants, beingord ?Ohurches
Patnar.ch.‘ without acceptance by the community as repres onted b9 t:i__alngd bythe
Association cannot haye legal status. The suit has to be decreed in rhis :1::1?1':? kara

168. O.SNO8/79 - AS, 358/80 & Cross-objection.
‘ This suitfiled against the Metropolitan ordai | '
. \ ned  { i
decreed since it is not argued before us that he has been agcye;;:: :;n;r: 2::,;? bit:
! 1€ n

as represented by the Malankara Association. "
169. The appeals are dispésed of as follows:

»! . ’ 979 i { '
i g IS

allowed, but without costs. ' ‘

, ) “A.6.No.350 of 1980 and Cross objection - D : '
- Decree in0.S.No.2 of 19
confirmed. The appeal is Qismissed and the cross-objection is also dismissed7:::

without costs. .

is set aside In relation to defendants 1 to 17 and 19. The s?,?:cég:er:;i':sﬁf;ﬁ’,’g
against defendants 1 to 17 but without costs. Dismissal of the suit agains{ 3 8:)r
~ defendant is confirmed, butwithout costs. Insofar & 19th defendant 2gainst 1 e(r
decree is granted declaring that Catholicos is the spiritual superior of Knan: , -
community and Knanaya Metropolitanand in regard totempdral matters as long as:{a
parties do not hiarmonise the provisions of ihe Knanaya Constitution and the
Constitution of the Malankara Sabha, the latter can be implemented with reference te
‘Knanaya diocese and _parlshes only subject to theterms of the Knanaya Constitutio:
The appeal is allowed in this manner. Cross-objections are dismissed. P. arties wﬂi

’bearcostSthroughouL ,

iv) AS.No. 354 of 1980 and Cross-objection Decree is confirmed. xppeg )
and Cross-objection are dismissed, but without costs. o

v) AS.No.362 6t 1980 and Cross-cbjection - Dismissal of the SUtO.S.Nog °
of 1979 is set aside. Suitis decreed against defendants in relation to parish churcha;s

under Malankara church but not
* ofthe East. Appeal is allowed and cross-objection is dismissed but without costs, -

in regard to churches of the Evangelistic Associatiop, .
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vi) A.S.No. 358 of 1980 and Cross-objection -- Dismissal of the suit 0.S.No.8
of 1979 is set aside. Suitis decreed as prayed and appeal is allowed, but without costs.
Cross-objection is dismissed without costs.

1st June, 1990. Sd/- U.L Bhat, Judge

Sd/- KP. Balanarayana Marar, J.






